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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Wed, 24 Mar 2010 22 39 25 [EDT] -0400 [03/25/2010 01 39 25 PM EST]
From Jane Lang

To Dawid C Barrow

Subject RE Your inguiry about the WRiters Case

David -- I'm breaking my own rule about working at night when I'm tired, but
you've been so patient that I'm going to take a stab at your questions now I've
put my answers in caps below next to your guestions, with the caveat that | may
have some supplemental thoughts after a night's sleep Feel free to follow up
further, of course Read on! Jane

From Dawvid C Barrow

Sent Wed 3/24/2010 8 58 PM

To Jane Lang

Subject RE Your inquiry about the WRiters Case

Dear Jane,

Thankyou for your response Your information 1s very helpful to inform my
thoughts about all this

| had some further questions {in cluster form If that's not too confusing) that
woulid be of further assistance

(1) On the figures provided n the Plaintiffs Motion the average billing rate works
out at approximately $194 44 per hour You mentioned in your response a
"composite lodestar" Is this the actual average hourly rate? Could you please
advise what this amount 1s so that | could compare it to the $194 44 rate for
scalng? And does this leadstar{lodestar] composite include any uplift %fee on
usual billing-rates that the lawyers etc are beanng for the speculative nature of
the Class Action?

I'M NOT SURE | FULLY UNDERSTAND YOUR QUESTION, BUT | THINK IT'S
THIS WHAT ARE THE RATES THAT THESE LAWYERS WOULD NORMALLY
CHARGE (OR HAVE BEEN AWARDED BY OTHER COURTS) FOR THEIR
TIME? THERE IS A RANGE OF RATES, WHICH DEPEND ON THE L.EVEL OF
THE INDIVIDUAL'S EXPERIENCE, THE NATURE OF THEIR EXPERTISE,
"PREVAILING MARKET RATES" AND A FEW OTHER FACTORS RATES
TAKE INTO ACCOUNT RISK, FOR EXAMPLE, AND SOME COURTS
CONSIDER THE RESULTS ACHIEVED IN SETTING RATES WE ARE IN THE
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

PROCESS OF PREPARING THE FEE AND EXPENSE PETITION FOR THE
COURT AND EACH LAW FIRM WILL SPECIFY ITS CWN RATES OF
COURSE, BECAUSE OF THE LIMITED AMOUNT CF FEE, AND THE HIGH
NUMBER OF HOURS, NO ONE WILL RECEIVE THESE RATES HOWEVER,
FHEOREHGALLLY[THEORETICALLY], IF THERE WERE NO LIMITS
IMPOSED BY THE 1/3 CEILING, LAWYER RATES WOULD RANGE FROM
$275 TO $750 PER HOUR (THE ONLY LAWYER ABOVE $675 IS PAUL, WHO
WAS LEAD COUNSEL, WITH 45 YEARS OF CLASS ACTION LITIGATION
EXPERIENCE ) | HAVEN'T AVERAGED THE RATES, BUT I'D GUESS THE
AVERAGE WOULD BE AROUND 3$475 -- AGAIN NO ONE WILL GET ANY OF
THESE RATES IN THIS CASE, SO IT'S HYPOTHETICAL PREVAILING
MARKET RATES IS THE DOMINANT CONCEPT USED BY COURTS THESE
DAYS AND OUR FEE EXPERTS TELL US THAT THE RATES MEET THESE
STANDARDS LEGAL ASSISTANT RATES ARE GENERALLY AROUND $150
TO $190 PER HOUR, THOUGH SOME SPECIALISTS WHO DIRECT THE
WORK OF OTHERS ARE HIGHER AGAIN, AS A PRACTICAL MATTER, THE
RATES AWARDED WILL BE SIGNIFICANTLY EOMWE[LOWER] THAN THEIR
STANDARD RATES

(2) You mention the natural nsk control of containing biling hours In cases where
there 1s a fixed fee sum to be sliced and diced across lawyer teams because
there 1s a situation of a sensitive spht of this fixed fee based on hours s this
Class Action a case where hours-only 1s the way of splitting the fixed fee or 1s
there also some fixed percentage splitting of a portion of the $23,333,333 33
legal fees or reserving of some of the fixed fee such as $xxx committed to
lawyers zzzz before any hour-based slicing and dicing? Such a situation may
weaken the natural scrutiny of hillable hours between lawyers Oniy the cost
agreement with the named plaintiffs seems to be available and not the fee
sphtting agreements between plaintiff lawyer teams  Is this something that could
be shared with Class Members?

THERE 1S NO FEE SPLITTING AGREEMENT IT'S ALL BASED ON
"REASCONABLE RATES" AND "REASONABLE HOURS"

+| also thought of a hypothetical scenario to illustrate the point where, say, there
was actually only 20,000 hours worked instead of 120,000, increasing the
average fee by a factor of 6 -- and so that it might be 1n such a scenarno that the
lawyers are less-sensitive about the split of the fixed fee among themselves
based on billable hours as they would all be drawing a much higher average fee
of about $1,200 per hour This would seems very unlkely in this case but | am
interested in digging into the general principies that underlie fee arrangements for
Class Actions A lack of Independent review by a specialist legal-costs auditor of
the billable hours before those hours are presented to the judge for review is of
concern to me
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

EVERYONE IS SUPPOSED TO KEEP CONTEMPORANEQUS RECORDS OF
TIME AND A DESCRIPTION OF WHAT WAS DONE THOSE RECORDS ARE
AVAILABLE TO EACH OTHER AND TO THE COURT I'VE NEVER KNOWN A
SITUATION WHERE A LAWYER DELIBERATELY MULTIPLIED HIS OR HER
HOURS THERE MAY BE SUCH A SITUATION BUT IT GOES WITHOUT
SAYING THAT IT WOULD BE HIGHLY UNETHICAL

(3) On this comment "However, we believe that the outcome 1s extraordinary for
this case -- | could tell you more about my assessment in this regard, f you wish
- and these days no one should complain about getting paid, even if we had to
wait over ten years to receive it and even If our rates are sliced and diced " -- I'm
not too sure what you are expressing Do you mean that this case was unusual
because the average late was lower? Or that the $70,000,000 00 settlement
amount itself was extraordinary given the nature of the claim? Or that the hours
required to achieve the settlement were extraordinanty ionger than usual? Am
not sure So could you please provide some more assessment

THE CASE IS UNUSUAL BECAUSE WE GOT SUCH A LARGE SETTLEMENT
UNDER VERY DIFFICULT CIRCUMSTANCES, WITH VIRTUALLY NO
DISCOVERY ALLOWED THE COMPLEXITY OF THE INDUSTRY, WITH THE
TALENT AGENCIES PLAYING A MAJOR ROLE IN DETERMINING WHO GETS
OPPORTUNITIES, AND THE CHALLENGE OF PROVING DAMAGES, ARE
AMONG THE CHALLENGES WE FACED SEVERAL APPEALS WERE
NECESSARY BEFORE WE COULD EVEN BE SURE WE WOULD "STAY
ALIVE" IN COURT THE HOURS REQUIRED WERE VERY SUBSTANTIAL -- |
CAN'T SAY UNUSUALLY SO -- BECAUSE OF THE DISCOVERY AGAINST
THE PLAINTIFFS, THE MULTIPLE APPEALS AND THE MULTIPLICITY OF
{SSUES RAISED BY THE 23 DEFENDANTS IT WAS AN EXTREMELY
CHALLENGING CASE IT IS ALSO UNUSUAL IN MY EXPERIENCE THAT, AT
THE END OF THE DAY, COUNSEL WHO HAVE WORKED WITHOUT PAY
FOR 10 YEARS TO ACHIEVE A REMARKABLE SETTLEMENT WILL RECEIVE
FAR LESS THAN THEY WOULD RECEIVE IN A RUN-QF-THE MILL CASE

{(4) | note that you say "at least $2 million as | recall-- will go into the Fund for the
Future to benefit class members " My reading of the proposed settlement 1s that
$1,500,000 00 will come out of the 2/3rds portion of the $70,000,000.00 and that
any excess will come out of $4,666,666 66 (+alsa any residue of the 2/3rds not
allocated on termination of the QSF Il fund} On these figures then the amount to
be allocated to expenses of admin and notification will run at $4,166 666 66 Is
that correct?

| NEED TO GO BACK OVER THE AGREEMENT TG ANSWER THIS
ACCURATELY UNTIL WE KNOW THE FULL COSTS OF NOTICE AND
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

CLAIMS ADMINISTRATION, HOWEVER, WE WON'T KNOW HOW MUCH
EXCESS EXPENSES THERE WILL BE TO SUPPLEMENT THE FFF MY
RECCLLECTION IS THAT YOU'RE CORRECT ABOUT THE $1 5 BUT | DO
HAVE TO LOOK THAT UP

IN THE MEANTIME, SEND ALONG ANY OTHER QUESTIONS!

Kind Regards,
David C Barrow
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Fn, 26 Mar 2010 00 51 15 +1100 [03/26/2010 12 51 15 AM EST]
From Dawvid C Barrow

To Jane Lang

Subject RE Your inquiry about the WRiters Case

Dear Jane,

You have provided quite a lot of helpful information as you juggle your other
cammitments as we all head towards the final heanng date Thankyou for this

My next question would simply be to ask If | might be making any obvious errors
in the following summary points

(1) As a starting point all class members follow the private legal cost agreements
of the named piaintiffs, but this 1S subject to judicial review which includes
opportunities for comment and/or objections from members that do not opt-out of
the class action

(2) There 18 no formal fee sphiting agreement (in wnting or verbally) between
successful plaintiff lawyers as to the legal fees apportionment (no reserves etc),
so If the legal fees are awarded as a fixed amount, the actual arrangement will
naturally follow an hourly-based agreement of apportionment of the fixed amount
on the basis of what are reasonable hours and reasonable rates for the work
done

(3) There have been no independent audits (cutside of the plaintff lawyer teams)
of the biling hours, the reasonableness of the hours for the work said to have
been done, venfication that there has not been multiple biling by a lawyer at the
same time across different legal achons, or checking the substantiation of the
expenses

(4) Plaintiff counsel have kept contemporaneous records of their billing with
descriptions of the work done These records have been circulated amongst
plaintiff lawyers as some means of reasonableness and venfiability controls via
colleague-review  Expense records are substantiated to the transactional
records Biling and expense records will be available to the court judge at the
final hearing to review In camera The plaintiff lawyers in this case have a high
degree of professional ethics and standing in the profession

If this 1s all correct, then | feel that | have enough information to make my
cormments and possible objections
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

A heads up en my thinking (for your mecoted petition) would be that for such
reasons as there being informational asymmetries between lawyers and
members and the less-adversarial nature of the final heanng if I'm understanding
how that typically runs then, in my opinion, there ought to be a legal fees cost
function In all class actiens of this type that 1s reckoned at the Lower Of (a)
reasonable fixed percentage of the settlement and (b) a quantum of reasonable
hours worked at a reascnable hourly rate [with (b) subject to an independent
review prior to presentation at the final court hearing] I'm yet to look into what
decisions in relevant past cases might say on the 1ssue of legal fees, which
would seem a sensible course before | make any submission, but these are my
prebiminary views from first pninciples and persenal values and heuristics

I'm still considerning my view on expenses but again it makes sense to me that
there 1s some sort of independent review before presentatwon to the final court
hearing, such as audit sampling to the transactional records

Jane, on the information you have provided, assuming it's true and correct, then
the plaintiff lawyers in this case would likely be awarded the 1/3rd legal fee as |
imagine will be petitioned, and even though you say you have all eaten many
extra uncompensated hours of work From my perspective, If this was arnved at
In a way that a more robust legal cost function(a Lower Of Rule) then found
broader traction in the sphere of the LA Supenor Courts for class actions then
that would he a good outcome, a good positive-externality, for the members and
community  Also If such a legal cost function revealed that lawyers 1n a class
action to which it was applied were somehow overcharging for their services then
the proposed minmum function wouid go towards remedying this and the
heightened scrutiny of an independent review before presentation to the court
may act as a prophylactic to questionable legal fee practices from the get-go

On the other hand this may entall more cost and time than i1s warranted, and
even less risk-taking by plaintiff lawyers in worthy ciass actions, but that's not as |
see the tradeoffs at the moment

Kind Regards,
David C Barrow
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Thu, 25 Mar 2010 13 24 39 [EDT] -0400 [03/26/2010 04 24 39 AM EST]
From' Jane Lang

Toe David C Barrow

Subject RE Your inquiry about the WRiters Case

Dawid -- Just a quick note to say that I'm totally overwheimed with finishing a bnef
today but will try to respond later today or tomorrow | didn't want you to think I'm
ignoring you! I'm just over my head nght now jane
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Fr, 26 Mar 2010 04 55 57 +1100 [03/26/2010 04 55 57 AM EST)]
From David C Barrow

To Jane Lang

Subject RE Your inquiry about the WRiters Case

Thankyou for update, Jane

+| have found this case which resonates with my own current thoughts

http //cases jusha com/us-court-of-appeals/F 3/209/43/474168/

Sholem Goldberger, Plaintiff-appellant, v Integrated Resources, Inc,
UNITED STATES CCURT OF APPEALS FOR THE SECOND CIRCUIT - 209
F 3d 43 (2nd Cir 2000)

Kind Regards,
David C Barrow
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Fn, 26 Mar 2010 13 40 52 [EDT] -0400 [03/27/2010 04 40 52 AM EST)
From Jane Lang

To Dawid C Barrow

Subject RE Your inquiry about the WRiters Case

Dawvid —
Again, I'm sorry for the delay in responding substantively

To start at the begmnning, | read the Goldberger case decided in 2000 in the
Second Circuit (1 e NY) This was a secunties case which apparently was filed in
1989 and settled in two or three years -- the actual settlement date isn't clear On
its face, 1t 1s quite a different situation than our ten year htigation, and m a
different junsdiction which apphes the law somewhat differently than Califorma
state courts However, the analysis - whether or not applicable to our case --
includes important points, some of which have been adopted by California courts
TO the extent they are applicable \n California, we are addressing them in the fee
petitton that we will file on Apnl 5, and will post at least an excerpt on the website,
but you're certainly welcome to read the whole thing when it's ready

We have done BOTH a percentage of common fund analysis AND a lodestar
analysis and will address both in the bnef If we were awarded a fee based on a
lodestar analysis, we would receive TWICE the amount that we actually will
receive on a common fund basis In other words, the collective lodestar fee of all
counsel adds up to more that 200% of the one-third we have agreed to accept
Even If you were to take Issue with rates or hours (and I'm not suggesting you
are), there 1s no way we wouldn" come out significantly hetter than 1/3 on a
fodestar analysis Thus itis, in a sense, the obverse of Goldberger However, we
are presenting both analyses to the court with relevant California authonty --
while acknowledging that we have committed to accepting no more than one-
third of the settlement fund 1n complete satisfaction of our fee clam

My comments on your points below follow each of them, in caps, and conclude at
the bottom Let me know if you would like further clarification Jane

----- Onginal Message--—-

From David C Barrow

Sent Thursday, March 25, 2010 1 56 PM

To Jane Lang

Subject RE Your inquiry about the WRiters Case

Thankyou for update, Jane
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

+| have found this case which resonates with my own current thoughts

hitp //cases Justia com/us-court-of-appeals/F3/209/43/474168/

Sholem Goldberger, Plaintiff-appellant, v Integrated Resources, Inc,
UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT - 209
F 3d 43 (2nd Cir 2000)

Kind Regards,
David C Barrow

Quoting Jane Lang

David -- Just a quick note to say that I'm totally overwhelmed with fimshing a brief
today but will try to respond later today or tomerrow | didn't want you to think I'm
ignerning you! I'm just over my head nght now jane

-—--—-0Ornginal Message—---

From Dawvid C Barrow

Sent Thursday, March 25, 2010 ¢ 51 AM

To Jane Lang

Subject RE Your inquiry about the WRiters Case

Dear Jane,

You have provided quite a lot of helpful information as you juggle your other
commitments as we all head towards the final hearing date Thankyou for this

My next question would simply be to ask If | might be making any obvious errors
In the following summary points

(1) As a starting point all class members follow the private legal cost agreements
of the named plaintiffs, but this 1s subject to judicial review whch includes
opportunities for comment and/or objections from members that do not opt-out of
the class action

I DON'T THINK THE AGREEMENT IS NECESSARILY THE STARTING POINT -
- IT'S A FACTOR THAT LIMITS US AS THE LAWYERS AND IS PART OF THE
SUPPORT FOR THE FEE REQUEST THE JUDGE WOQULD CONSIDER IT AS
PART OF THE OVERALL ANALYSIS, INCLUDING THE EQUITABLE
QUESTION OF WHETHER IT WOULD BE FAIR FOR THE ENTIRE CLASS TO
REAP THE BENEFIT OF THE SETTLEMENT WHILE THE LEAD PLAINTIFFS,

WHO'VE BEEN IN IT FOR TEN YEARS, PAY MORE THAN THEIR ALLOCABLE
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

SHARE OF THE FEE

(2) There 1s no formal fee spliting agreement (in wnting or verhally} between
successful plamtiff lawyers as to the legal fees apportionment (no reserves etc),
so if the legal fees are awarded as a fixed amount, the actual arrangement wil
naturally follow an hourly-based agreement of apportionment of the fixed amount
on the basis of what are reasonable hours and reasonable rates for the work
done

YOU ARE CORRECT THAT THERE IS NO FEE SPLITTING AGREEMENT,
FORMAL OR OTHERWISE NONE SINCE THE AMOUNT OF THE FEE IS
SIGNIFICANTLY LESS THAN THE COMBINED LODESTAR, THE LAWYERS
MUST AGREE ON THE ALLOCATION WHETHER OR NOT THE LODESTAR
REDUCTION IS PRO RATA WILL BE DECIDED AMONG THEM WHEN THE
TIME COMES THIS IS NOT A LEGAL ISSUE

(3) There have been no independent audits (outside of the plaintiff lawyer teams)
of the hilling hours, the reasonableness of the hours for the work said to have
been done, verification that there has not been multiple billing by a lawyer at the
same time across different legal actions, or checking the substantiation of the
expenses

WE ARE OBLIGED TO MAKE THESE RECORDS AVAILABLE TC THE COURT
FOR IN CAMERA INSPECTION TIME RECORDS CONTAIN PRIVILEGED
INFORMATION SO ONLY THE COURT COULD SEE THEM BUT IT 1S
CORRECT THAT WE HAVE NOT ENGAGED AN INDEPENDENT AUDITOR,
NOR HAVE WE EVER IN 45 YEARS BEEN ASKED TQ DO SO,

ALL OF THE COUNSEL ON THIS CASE PRIDE THEMSELVES ON INTEGRITY
AND OUR CAREERS DEPEND ON IT IF YOU THINK THERE IS REASON TO
REQUEST AND PAY FOR AN AUDIT, YOU MAY CERTAINLY SUBMIT A
COMMENT TO THAT EFFECT | DON'T THINK WE HAVE DONE ANYTHING,
OR THAT | HAVE WRITTEN ANYTHING, THAT WOULD LEAD YOU TO
DISTRUST US - AND | ADMIT, | WOULD BE TROUBLED IF THAT WERE THE
CASE -- BUT IT IS CERTAINLY YOUR PREROGATIVE AS A CLAIMANT
(WHICH | ASSUME YOU ARE) TO MAKE SUCH A SUGGESTION TO THE
COURT | DON'T CONSTRUE IT AS AN OBJECTION TO THE SETTLEMENT
ITSELF

(4) Plaintiff counsel have kept contemporaneous records of therr biling with
descriptions of the work done  These records have been circulated amongst
plaintiff lawyers as some means of reasonableness and verifiability controls via
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

colleague-review  Expense records are substantiated to the transactional
records Billing and expense records will be availlable to the court judge at the
final hearing to review in camera The plaintiff lawyers in this case have a high
degree of professional ethics and standing in the profession

I THINK WHAT | SAID IN RESPONSE TO THE PREVIOUS POINT
CORROCBORATES YOUR STATEMENT HERE MY FURTHER COMMENTS
ARE AT THE BOTTOM OF THIS EMAIL

If this 18 all correct, then | feel that | have enough information to make my
comments and possible objections

A heads up on my thinking (for your mooted petition) would be that for such
reasons as there being informational asymmetries between lawyers and
members and the less-adversanal nature of the final hearing if I'm understanding
how that typically runs then, iIn my opinion, there ought to be a legal fees cost
function In all class actions of this type that s reckoned at the Lower Of (a)
reasonable fixed percentage of the settlement and (b) a quantum of reasonable
hours worked at a reasonable hourly rate {with (b) subject te an independent
review pnor to presentation at the final court hearing] I'm yet to look into what
decisions In relevant past cases might say on the 1ssue of legal fees, which
would seem a sensible course before | make any submission, but these are my
prefiminary views from first principles and personal values and heunstics

I'm still considering my view on expenses but again it makes sense to me that
there 1s some sort of independent review before presentation to the final court
hearing, such as audit sampling to the transactional records

Jane, on the information you have provided, assuming it's true and correct, then
the plaintiff lawyers in this case would likely be awarded the 1/3rd legal fee as |
imagine will be petitioned, and even though you say you have all eaten many
extra uncompensated hours of work From my perspective, If this was arrived at
In a way that a more robust legal cost function{a Lower Of Rule) then found
broader traction in the sphere of the LA Supener Courts for class actions then
that would be a good outcome, a good positive-externality, for the members and
community Also If such a legal cost function revealed that lawyers In a class
action to which 1t was applied were somehow overcharging for their services then
the proposed minimum function would go towards remedying this and the
heightened scrutiny of an independent review before presentation to the court
may act as a prophylactic to questionable legal fee practices from the get-go
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

On the other hand this may entall more cost and time than is warranted, and
even less rnsk-taking by plaintiff lawyers in worthy ¢lass actions, but that's not as |
see the tradeoffs at the moment

YOUR OBSERVATION IS INSIGHTFUL THERE ARE A MERE HANDFUL OF
LAWYERS IN THE COUNTRY WHO WOULD EVEN CONSIDER TAKING ON A
DISCRIMINATION CASE OF THIS MAGNITUDE, WITH THE
EXTRAORDINARY RISKS INVOLVED IN FACT, | CAN ONLY THINK OF TWO
OTHERS -- AND ONE OF THEM HAS SUBSTANTIALLY DROPPED OUT OF
THE FIELD BECAUSE IT IS 8O EXPENSIVE AND RISKY SECURITIES
CASES ARE QUITE DIFFERENT, AS ARE CONSUMER CLASS ACTIONS —
THEY DO NOT INVOLVE THE PROCEDURAL PITFALLS AND THE LEGAL
RISKS AS GOLDBERGER REFLECTS, THEY'RE USUALLY OVER IN A
COUPLE OF YEARS TOO CERTAINLY, THERE HAVE BEEN INSTANCES
WHERE FEES COULD RIGHTLY BE QUESTIONED | DON'T DEFEND ALL
LAWYERS, AND THERE ARE SOME | WOULD NOT CO-COUNSEL WITH
BUT, WHILE | REPEAT THAT IT IS ABSOLUTELY YOUR RIGHT TO
SUGGEST ANY APPROACH TO THE COURT AS IT CONSIDERS OUR FEE
REQUEST, | CAN SAY WITH ABSOLUTE CONFIDENCE THAT IF SUCH AN
"INDEPENDENT AUDIT" REQUIREMENT WERE APPLIED, THIS ADDITIONAL
IMPEDIMENT -- BOTH TIME AND COST -- WOULD BE A MAJOR SETBACK
TO CIVIL RIGHTS LITIGATION IT FALLS IN THE CATEGORY OF "BE
CAREFUL WHAT YOU ASK FOR," | THINK, DON'T YOU?>

Kind Regards,
David C Barrow
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Waives Legal Privilege of this material

Date Sat, 27 Mar 2010 13 26 54 +1100 [03/27/2010 01 26 54 PM EST]
From David C Barrow

To Janelang

Subject RE Your inquiry about the WRiters Case

Dear Jane,

Thankyou for your further responses

| came across the Goldberger case decision as it was mentioned quite a bit in the
May 25, 2000 Manhattan Institute for Policy Research conference on "Excessive
Legal Fees Protecting Unsophisticated Consumers, Class Action Members, and

Taxpayers"

hitp /Awww manhatian-institute org/pdfimics3 pdf

+| see that the Goldberger decision has been cited in some other class action
cases since 2000 in the NY Federal Courts

http //vlex com/vid/sholem-zises-spivack-weinroth-38263870

I have not as yet looked into the Californian State Court cases
Re your comment

>>[Goldberger] which applies the law somewhat differently than Califormia state
courts However, the analysis -- whether or not applicable to our case -- includes
important points, some of which have been adopted by Califormia courts TO the
extent they are applicable in Calfornia, we are addressing them in the fee
petition that we will file on April 5, and will post at least an excerpt on the website,
but you're certainly welcome to read the whole thing when it's ready >>

Jane, time s a it short for us both now on the current May 5 final hearing
timelne

| would be interested to review the Fee Petition whenever it 1s ready and | hope
before the April 14 that | might file my own materials

If I can make some time | will endeaver[endeavour] to send you a draft of my
thoughts, perhaps in point form, prior to Apn! 5 if that would be helpful

+l would welcome any leading ctations you might be able to provide for
Californian State Court cases that the plaintiff lawyers say are supportive of the
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

proposed approached to legal fees and expenses in the TV Writers settlement --
and which will appear in the Fee Petition in any event | expect

Re your question

>> | CAN SAY WITH ABSOLUTE CONFIDENCE THAT IF SUCH AN
"INDEPENDENT AUDIT" REQUIREMENT WERE APPLIED, THIS ADDITIONAL
IMPEDIMENT -~ BOTH TIME AND COST -- WOULD BE A MAJOR SETBACK
TO CIVIL RIGHTS LITIGATION IT FALLS IN THE CATEGORY OF "BE
CAREFUL WHAT YOU ASK FOR," | THINK, DON'T YOU?>>

Well, that will turn on the time and costs of such an exercise An investigation of
transactional records 1s a fundamental activity of a professional CPA-type auditor
and so well within theirr competence As for the determination of reasonableness
of the billing rates and the work done to achieve the outcome then that could be
investigated by an appropnate court official (such as Special Masters Hess and
Pikus in Goldberger) or within certain statistical confidence limits by a
professional auditor with expenence of liigation costing In any event, such a
substantiation exercise I1s presently being conducted for the lodestar cross-check
if | undersiand you correctly  So with the common-ground already furrowed, an
independent auditor could also undertake a review, on terms that would not be
cost-prohibitive | imagine, prior to ultimate judicial review of materials presented
by the plaintiff lawyers to the court -- which 1s something that makes sense to me
as a Class Member

Re your comment

>>| DON'T THINK WE HAVE DONE ANYTHING, OR THAT | HAVE WRITTEN
NYTHING, THAT WOULD LEAD YOU TO DISTRUST US -- AND | ADMIT, |
WOULD BE TROUBLED IF THAT WERE THE CASE =>>

Jane, personaily | have no reason to suspect that you or your colleagues have
acted in a way that 1s anything other than highly ethical and professional Nor --
at one time -- did Enron employees and investors have suspicions as to the
propriety of the senior management of the Enron enterprise  And so this 1s
where independent auditor review can be very important (the Enron case also
showing that even independent auditor review can provide insufficient
protection but #[it's] often better to have them than not to have them)

| watched the "Nerthera[North] Country" movie last night There was a powerful
theme of "standing up" n that drama -- taking a stand with the personal courage
of a red-ice player if needs be Who stands up for the Class Members when 1t
comes to the determination of legal fees and costs in class actions (not just this
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

particular ciass action)? The plaintiffs lawyers? (definitely, though there 1s a
potential conflict of interest), the defendant lawyers? (on their honour as lawyers
perhaps, as a tachical/cynical manedver]manoeuvre] to defer the release of
settlement funds perhaps more likely), the judge? {under time pressure and only
on the materials presented before her/him), the Class Members themselves? — |
note in Geldberger at 52

"And the class members - the intended beneficianes of the suit - rarely object
See Federal Judicial Center, Empirical Study of Class Action in Four Federal
Distnct Courts 76 (1996) Why should they? They have no real incentive to
mount a challenge that would result in only a "minuscule” pro rata gain from a fee
reduction "

+| add that, in my opinion, most Class Members will be simply overwhelmed and
bewildered by the whole process of objecting

As it stands -- | am a Class Member in this action | do not propose to opt-out by
Apnl 8 | also do not plan to make a perscnal claim on the settlement by Apnl 13
| feel that | will make a comment and | may put my thoughts with more force in an
objection by April 14 on the 1ssue of legal fees and expenses as part of the TV
Writers settlement as a whole

Kind Regards,
David C Barrow
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Sat, 27 Mar 2010 13 17 39 [EDT] -0400 [04 17 39 AM EST]
From Jane Lang

Te David C Barrow

Subject RE Yourinquiry about the WRiters Case

David -- | am shanng your comments with my co-counsel so they too can read
about your concerns and | will respond more fully when | hear from them I'm
glad you saw North Country -- though | should note that my husband a lot more
handsome tha{than] Woody Harreison' Brefly, as you can see from our careers,
we, too, believe in standing up for principles and causes Indeed, we have
repeatedly put our money where our mouth 1s -- we have put at nsk millions of
dollars (including In thus case) To be likened to Enron is quite a blow If Enron
officials had known that, at the end of the day, a court was looking over their
shoulder -- as we do - perhaps they would have conducted themselves
differently (Perhaps not)

My pownt 18 that your thoughts about auditing time records and the reasons for
doing so do not constitute an objection to this particular settlement Since you
weren't iInvolved in the past ten years, | understand it may be difficult for you to
appreciate this but the work effort -- which, as I've noted, produced a leodestar
twice the amount of the one-third fee -- was enormous | will get you a copy of
the fee petition when it's ready to be filed Each lawyer or law firm will aiso
submit a sworn statement venfying their hours on the case and therr rates
Members of the plaintiffs’ laison committee, who are most famiiar with the case
for years, have filed statements supporting the settlement The judge has the
nght to look at all of the records herself, If she shares any of your doubts, she
has also overseen the case for years and knows the work effort involved

If you want to make the general point that hinng an independent auditor in these
situations 1s a good thing, that's of course your night If you want to request time
at the hearing to make this statement in person, you can do that too But we have
stood up for our clients for over ten years, and fought hard to get them to this
day There are more causes to take on to help others -- people who are victms
of all forms of discnmination and who suffer all kinds of deprivation We have
always been cognizant of this -- thus we have personally contributed millions of
doliars to support causes (in our community in DC (the Atlas Performing Ars
Center, which we founded in a devastated part of DC 1s just one example} This
1s the example of my family -- my father, Eugene Lang, 1s the founder of the |
Have A Dream Program and 1s regarded as the most creative phdanthropist in
the country

Qverall, your dea 1s substantively interesting, and invite[s] debate But as
applied to this case, | must tell you that i I1s personally very hurtful | ask that you
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

walt to see our fee petition with the case citations and back up before making a
decision on your position -- and whether 1t should take the form of a comment, a
verbal statement or an objection You have time to make that decision as our
bnef 1s due Apnl 5 and should be ready to share the day before Jane
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Sun, 28 Mar 2010 10 49 40 +1100 [10 49 40 AM EST)
From David C Barrow

To Jane Lang

Subject RE Your inquiry about the WRiters Case

Dear Jane,
Thankyou for your thoughts

It 1s not my intention to be hurtful, nor to be fair do | liken you or co-counsel to
Enron

There 1s a detached expression m law | understand (I am not a lawyer), which
runs mere assertion is not evidence Assertion of your claims to high ethics and
professionalism and the good deeds of your family does not have compelling
weight as evidence And evidence 1s surely strengthened with expert opinion
and even moreso the greater the independence of that expert opinion such as an
independent auditor with no contingent fee stake in a settlement {other examples
that come to mind are court appointed officers such as a Master who might do
lodestar checking, a court appointed liquidator, a state appainted coroner etc)

To draw literal connections from the analogies | put forward I1s to misunderstand
my purpose and the point of analogy really (I am a philosophy graduate,
studied in-part at UC-Irvine, with a particular interest in ethics)

Jane, | do not liken you or co-counsel to Enron, | make the general point that
independent auditors ef{of] financial matters are prima facie of value to protect
the interests of stakeholders, especially where those stakeholders do not have
an immediate voice

| am coming at this from the general prneiplediprinciple] that should be applied In
alt class actions generally, and then in discnimination class actions generally (as
compared to say securties class actions or non-statutory fee cases, +l am
picking all these terms up quickly as | can under time pressure — a time pressure
that any non-named Class Member faces on short-notice notification which 1s
perhaps part of the problem)

Re >> My point 1s that your thoughts about auditing time records and the
reasons for dong so do not constitute an obiection to this particular
settlement >>

In my wew, | am well within my Class Member nghts to object to Class Counsels’
fees and/or expenses as part of the draft settlement agreement as a whole |
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

don't bekeve that the court will find this to be a controversial view Indeed some
objections in the following Federal Court report on Rule 23 have been classified
as "Award of fees to plaintiff counsel" (see Table 54 fore g )

hitp //fftp resource org/courts gov/fic/rule23 pdf

Empincal Study of Class Actions in Four Federal District Courts Final Report to
the Advisory Committee on Civil Rules

Thomas E Willging, Laural L Hooper & Robert J Niemic

Federal Judicial Center 1996

There 15 a dramatic truth in the "North Country” movie where the Woody/(paul)
character says that he s attracted to the discnmmation class action because i1t
has never been done before That also attracts me here to make comment and
possible objection on the issue of legal fees and expenses How often are Class
Members really heard at these final hearings? The Fed Court report observes
that on the data 1t analyzed

"Class members, or other interested parties, did not object to fees very often,
objections were filed with respect to five out of thirty-four (15%) fee awards in
one court, three of eleven (27%) in another, five of thirty-four (15%) in the third,
and seven of twenty-eight (25%) in the fourth distnct An objection was filed n
only one lodestar case (representing 11% of lodestar cases in that distnct and
6% of lodestar cases in the four districts combined) In contrast, rates of fee
objection were higher in cases using the percentage method "

| understand that the LA County Supenor Court 1s bound by Federal Court
decisions Iin the Ninth Circuit Is that correct? And of course the US Supreme
Court

The Fed Court report (1996) makes mention of a 25% contingency fee
"benchmark” in the Ninth Circuit  Is that a current benchmark?

>>} will get you a copy of the fee petition when it's ready to be filed >>
Thankyou, that would be very helpful as it will anchor my views in relation to the

argument of your petition and draw from the current citations to which the petition
will refer

As [ mentioned in my previous emall, | will endeaver[endeavour] to provide you
with my points in an organized form before Apnl 5 if that will be helpful
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Kind Regards,
David C Barrow
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Sat, 27 Mar 2010 20 15 20 [EDT] -0400 [11 15 20 AM EST]
From Jane Lang

To David C Barrow

Subject RE Your inquiry about the WRiters Case

David — Just to be clear, | didn't say that class member can't object to the
amount of attorney fees -- because they impact on an individual's share of the
settlement, it 1s entirely appropnate for a concerned clamant to question the
amount of an award to counsel But you are nct focusing on the amount of the
award -- one third of the settlement after 10 years work You can't determine
whether legal work was necessary or reasonable through an audit The most
you can do 1s determine whether there 1s double counting or, possibly, more time
spent on a matter than 1s typical -- if there were such standards in a case lke
this

I don't know any audit method that would determine whether a lawyer spent too
much or not enough time doing a brief, or strategizing an appeal 1 don't think
anyone experienced In law would consider that a realistic undertaking That I1s
why I'm saying you have formulated a comment -- but not an objection to the
amount of the award

Jane
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Sun, 28 Mar 2010 12 04 49 +1100 [12 04 40 PM EST]
From Dawvid C Barrow

To Jane Lang

Subject RE Your inquiry about the WRiters Case

Helio Jane,

>>You can't determine whether legal work was necessary or reasonable through
an audit >>

in reply, I take you again to my comment from my previous email

An nvestigation of transactional records 1s a fundamental activity of a
professional CPA-type auditor and so well within their competence As for the
determination of reasonableness of the billing rates and the work done to achieve
the outcome then that could be investigated by an appropriate court official (such
as Special Masters Hess and Pikus in Goldberger) or within certain statistical
confidence limits by a professional auditor with expenence of htigation costing

 was a big fan of the film "Enn Brokovich" starring Ms Julla Raberts A good
story weil-told about the toxic waste ¢lass action in Hinkley, California

However, | was shocked to read a different view In Salon on what may have
been happening In that case with the real Enn Brokovich, the conduct the
attorneys and the issue of the attorney fees

http /iwww salon com/entertainment/feature/2000/04/14/sharp/

This 1s shocking if even a part of it I1s true

To be honest, as much as | enjoyed the "Enn Brokovich" movie and in
partculary[particular] the feisty portrayal of the Enn character by Julia Roberts, |
felt uneasy about Enn getting that surpnisingly large check at the end of the
movie So large that she was speechless And what voice did Hinkley class
members really have in that check? Were they aiso speechless? Wouid they
have liked and deserved some more of that fee towards their toxic-waste-related-
medical-bills?

The what-happened-after credits at the end of "North Country” make the good
point of the significant precedent that the case made on sexual harassment
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

policy in the world and also mentioned that the class members received a small
settlement amount

The named-plaintiffs in that historic case also put over a decade of their lives into
the case alongside ther lawyers | wonder what the ultimate monetary
compensation for a named-plaintff was vs the plaintiffs lead-counsel when
looked at side by side? -- which 1s apples and oranges of course  hihgant and
attorney  yet still?

| also note that from the Federal Court report {1996) that

"Across the four districts, the median level of individual recoveries ranged from
$315 to $528 and the maximum awards ranged from $1,505 to $5,331 per class
member "

That's not a lot of compensation per class member

in our TV Writers case there are 2 categonies of class member | wonder how
much each member might end up with out of $70m

The New York Times did the simple math on January 28 that named-plaintiffs
might receive $245,000 for a 10 year struggle and a night to apply for an amount
from the $1 5m+ Future Fund

http /Amwww nytimes com/2010/01/28/artstelevision/28qwrnite htmi?adxnni=1&adxn
nix=1269588153-JRYI10OELe5Ign3smtSELMw

I would be surpnsed if members of the Aspinng TV Wrters category would
receive more than a few hundred dollars And named-plaintiffs may be
disappomted with their final checks being well lower than $245,000

And then Class Counsel will draw between $25:333,333-00[$23,333,333 00] and
$28,000,000 00 for fees and reimbursement of expenses

Jane, this 1s a case that dces not have toxic-waste-related-medical-bills to be
paid So it is a good opportunity and forum to take a closer took at the quantum
and methods to arrive at quantum of legal fees and expenses, in my opinion

The only real delay I1s to the fees and expenses of Class Counsel -- and the
unlkely exposure to the claim being run by other counsel should this draft
settlement agreement fall over
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Kind Regards,
David C Barrow
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Sat, 27 Mar 2010 22 21 02 [EDT] -0400 {03/28/2010 01 21 02 PM EST]
From Jane Lang

To David C Barrow

Subject RE Your inquiry about the WRiters Case

David -- We do not seem to be communicating very well | suggest, as | did
previously, that you wait to see our petition before you decide on your course of
action Butit's upto you You seem to have convinced yourseif

if you or any member of the Aspiring Writers class have personallly[personally]
been discriminated against because of age, and submit evidence of that, | assure
you that you'll receive more than a few hundred dollars But then again, if you
dor't have a claim, you won't That's an entirely different issue from the 1/3
award of attorneys' fees

You should be clear, however, that an objection to any element of the settlement
Is an objection to the entire settlement You might want to talk to other claimants
about that, including three of them suffering from cancer who are trying to stay
alive long enough to receive theirr awards Or the Liaison Committee Members
who have researched and worked on this case for years without compensation

And as for the North Country plaintiffs, their settlements were confidential but |
can assure you they were more significant than your imagination permits you to
guess at We'll be in touch when our brief is ready Jane
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Sun, 28 Mar 2010 14:04 40 +1100 [03/28/2010 02 04 40 PM EST)
From David C Barrow

To Jane Lang

Subject RE Your inquiry about the WRiters Case

Dear Jane,

There 1s persuasive argument Passionate argument And then there is
argument that leans on emotion, assumes the high moral ground and uses
rhetoric, sophistry even, to force it's way through

This can of course be the color and tone of my own arguments (a concesston of
a phiiosopher that would not typically be made by an adversanal lawyer
perhaps?) -- but may also creep into your own arguments If you would please
take a step back and consider your last email again  wiil it be one that you waill
proudty send to your co-counsel?

The information | have to hand 1s sufficient for me to make comments and
possible objections

| believe | would benefit from reviewing a copy of the Fee Petition before my own
filings before Apni 14 and so welcome a copy when It is available

Questions on the veracity of hours billed and hours worked naturally go to
amount of the settlement residual that could be distributed to Class Members and
s0 18 within the ambit of a Class Member's objection Clearly

Further, objections on this front could be addressed, I'm sure, by Claim Counsel
taking pro-active measures to agree to an independent audit of same (by a
professional auditer and/or court Master) before release of the settlement funds -
- an undertaking that could be included in the Fee Petition for your April 5 filing, If
you'd care to consider that please

| also urge Claim Counsel to make a positive contribution to jurisprudence by
making submissions on the best cost function for all Class Actions and work from
that general base to the TV Writers' class action 1| know | will be

I'm not sure what the iegal fee costing method 1s In the LA County Superior Court
(I am learning ail this on the run, having been scooped up into the class action on
very shott-notice) but through my own hoited research to date | note that the
Ninth Circuit allows either percentage fee or lodestar and | assume that it 1s the
same n the Superior State Courts
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

| will check for myself

! also look forward to reading Class Counsels' submissions in the Fee Petition, f
any, as to why the Federal Court 25% "benchmark” 1s not appropnrate in the TV
Writers' case

I will not be filing a personal claim So, unless the amounts for the class for
either of the classes that | could file are made public, then | will not know what
these amounts are In the interests of transparency | would prefer that these
amounts are published 1 will include that point in my comments

I am reminded of Al Gore's quotation of Upton Sinclair in the "Inconvenient
Truth”

"It's difficult to get a man [or woman] to understand somethung If his [or her]
salary depends upon his [or her] not understanding 1t "

Kind Regards,
David C Barrow
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Sun, 28 Mar 2010 12 42 54 [EDT] -0400 [03 42 54 AM EST]
From Paul Sprenger

To Dawvid C Barrow

Subject FW Your inquiry about the WRiters Case

mr barrow,

jane lang asked If 1 would discuss your suggestions with her -- 've read them and
jane's written reples 1 understand most of your positions and would ke to
discuss them with you please give me a call at home weekends or evenings
[TELEPHONE NUMBER CENSORED/REDACTED] or In the office tomorrow
[TELEPHONE NUMBER CENSORED/REDACTED] or I'll call you if you give me
a number

there are, of course, well established legal and ethical standards which apply to
these settlements and with which both sides have scrupulously complied 1 don't
think you question either that the standards exist in the law or that the parties
complied with the ethical and legal rules rather you suggest an extension of the
legal standards that, whtle it may not be applicable here, could be applied in
cases where the contingent fee exceeds the lodestar fee there are as well,
established legal and ethical requirements to measure the latter, with which the
parties have also fuily complied 'm prepared to explain how In our discussion to
the extent jane hasn't already done so

1 don't think you suggest that adding independent professional experts should be
applied If redundant or unnecessary it would obviously Increase expenses to the
classes and clients we represent and If the answers are clear, it's equally obvious
the added costs should be avoided

I look ferward to discussing your solutions with you informally before 1 do, I'd
appreciate knowing your familianty with the TV wnting field in which many of our
clients spent their careers you indicate you do not intend to file a claim, which
you may or may not be eligible to do can you briefly explain your cennection
with the WGA? If you are not a ¢lass member, my advice would differ from that
to class members

paul sprenger
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Mon, 29 Mar 2010 04 54 01 +1100 [04 54 01 AM EST]
From Dawvid C Barrow

To Paul Sprenger

Subject Re Your inquiry about the WRiters Case

Dear Paul,

Thankyou for your email

| prefer not to discuss these matters by phone | do, however, welcome further
dialogue via email, If constructive

In response to your enquiries | say as follows

(1) By my own assessment of the Part V "Definition of Settlement Classes" of the
draft Settlement Agreement, | am both a Member of the

(1 "Professional Television Writer Settlement Class" (or "PTW Settlement
Class"); and

(n "Aspinng Television Writers Settlement Class" {or "ATW Settlement Class")

(2) The fact that | do not intend to file a Class Claim Form by Apnil 13, 2010, dees
not exclude me from the PTW or ATW Settlement Classes

(3) Neither |, nor any other Class Member, nor all interested parties in this Class
Action in their entirety, nor as yet any tribunai of fact or judicial review, are in a
position to determine if

{1} the parties complied with the relevant ethical and legal rules, and

(1) the lodestar, properly calculated, in fact exceeds the 1/3rd contingent fee
(4) | agree that adding independent professional experts

(1) should not be applied If redundant or unnecessary, and

(m will obviously increase expenses to the Class Members, but say that the
settlement received by Class Members may be greater than these costs as a

result of an independent review and that the additional costs may not be
prohibitive in the circumstances
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Or in the alternative, | say by way of a more plain English response

| am a member of both of the classes defined in the draft Settlement Agreement,
which s true whether or not | personally file a claim

[ don't have enough information to determine If there has been compliance with
the relevant ethical and legal rules to which you refer or that the lodestar does
indeed exceeds the 1/3rd contingent fee | feel that receiving a copy of the Fee
Petition when it 1s ready will be the hest way now for me to gan additional
information as a sensible next step

Of course, adding independent professional experts will increase expenses,
however, ike any independent auditor, on balance this can serve the greater
interests of stakeholders

Further, 1 don't reckon you are a lot more handsome than Mr Woody Harreison
who appears in the "North Country" mowie that was based on your experiences
with the Minnesota mines sexual harassment class action - though that 1s a
personal opinion

Kind Regards,
David C Barrow
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Sun, 28 Mar 2010 18 10 37 [EDT] -0400 [09 10 37 AM EST]
From Paul Sprenger

To David C Barrow

Subject RE Your inquiry about the WRiters Case

thanks for your response we really have to talk through your concern 1 know
you prefer to use email but we've done that emaill seems to have made
communication more difficult 1 urge you to call -- if t can help 1 will and if 1 can't 1'll
tell you

the motion papers, which will be on line on april 5, explain the law and ethical
standards that apply white our papers won't tout the result, it 1s the largest age
discnmination judgment or settiement in history see AARP Builetin, jan 22, 2010
the future programmatic Fund for the Future could provide relief for 1,000s of
older writers for decades the class representatives wisely chose to imit the
contingent fee to 1/3 when the litigation began 10 years ago no other age
discnimination htigation has achieved that level of success and they did 1t for
about half price the daily ime records maintained by ali timekeepers show the
time exceeded significantly the fee limitation when multiphed by the rates
awarded by other courts or charged to hourly pay clients

I don't think you assert that about 160 timekeepers were dishonest or that their
verified hourly rates were not true you are simply saying you don't know and
suggest an audit first, lying in court 1s punishable by disharment or worse --
these lawyers swear to the veracity of their recordation  second, 1 monitored
these records monthly for 10 years and made all the underiying assignments
third, 1 know the lawyers spent the time and could charge these rates no audit
could tell you that after the fact -- thus my conclusion 1s my application of the
legal and ethical rules and subsequent reporting of the facts to the court 1s better
evidence than an unfamiiar auditor doing so after the fact how would a third
party know better, years later, what time was spent based on the records? or
whether the work was necessary or In fact done? it 1s iImpossible as you know
and | cannot recommend my clients spend $1,000s urnecesanly{unnecessarily]
I made the work assignments and required each lawyer to provide me summares
regularly 1 rechecked in preparning the fee request and report in my fiduciary
capeity[capacity] to the court

if you want to discuss it further, please call

bit/w North County does not remotely reflect the facts except for the gross
harasmentharassment] which was actually worse than depicted If you want an
accurate version, read the book, Class Action,

paul
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Date Mon, 29 Mar 2010 13 27 31 +1100 [01 27 31 PM EST]
From Dawvid C Barrow

Te Paul Sprenger

Subject RE Your inquiry about the WRiters Case

Dear Paul,
Thankyou for making your points clearly in your email

As | have stated a number of times now | will wait to review the Fee Petition, If it
Is available, prior to making my submissions before April 13

In my view, the best course Is for me to await this Fee Petition if you ¢an please
provide me with a fuli-copy of that when it 1s ready as Jane has indicated will be
possible

I would also welcome contact with other Class Members -- perhaps you couid
arrange for some Liasson Cornmitiee Members to email me persenalily, if they are
interested, and | can provide you with an email (not this current email) for that
hmited purpose

It 1Is not a misconception to say that on the most basic principles of fogic and
common sense, that Blind Freddy can see there I1s an actual or potential conflict
of interest at play when the folks providing their fee records are the only folks
who attest to the veracity of those records -- in whatever domawn you might care
to mention It 1s the Wooly Mammoth in the room on legal fees and expenses in
the TV Wnters' Class Action And an independent review of legal fees and
expenses before presentation of matenals at the final hearing that is either court
appointed 9(such as Special Masters) or by way of a voluntary audit by Class
Counse! would ameliorate this  Bhind Freddy can see this

Further, | am not convinced that the work processes of lawyers I1s such a Gnostic
exercise, even with the apparent idiosyncrasies of different cases, that an
external party could not make some sensible review of what 1s said to have
occurred Witness the court appointment of Special Masters Hess and Pikus in
the Gelderberger[Goldberger] case Paul, in your opinion, were these Special
Masters as Blind as Freddy as well? If so, some may construe that as contempt
of court

The best course 1s for me to review your Fee Petiticn, where | hope that the full
or fullest infermation and argument possible will be coherent — and much better
than a phone call, and so | decine to communicate by phone, | hope you
understand and wilt not be offended
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

{ note that in the web version of the Legal Notice for the TV Writers' Class Action

http /imww tvwriterssettlementadmin com/PDF/Mailled Notice  WEB pdf

at paragraph 9 it states that | have a lawyer representing my interests in the
Class Action

<extract> "You may, at no charge, discuss your rnights under the settlement with
Class Counsel, and may reach them at the ema:l address and phone number
below " <extract-ends>

That 1s generally very helpful for Class Members -- except when It comes to
independent legal advice on the issue of legal fees and expenses given the
conflict of interest issues and realives

This has been borme out as-in quick time, by my own counsel -- yourself and
Jane — who | feel have fallen into an adversarial dynamic with me This is only to
be expected given that our interests are at least potentially in conflict on the 1ssue
of legal fees and expenses It 1s a point that | will make in my submitted
comments to the court

On your aside

<<bft/iw North County does not remotely reflect the facts except for the gross
harasment[harassment]which was actually worse than depicted 1f you want an
accurate version, read the book, Class Action, paul>>

As It happens | have actually ordered the "Class Action The Landmark Case
That Changed Sexual Harassment Law" book by Bingham and Gansler (2003
paperback version, 400 pages, weight? 292g) online just yesterday and | am
advised that it wili be shipped within 24hrs  Should be a good read

| am also interested in purchasing "Class Action Dilemmas Pursuing Public
Goals For Private Gain" by Pace and Hensler (2000 paperback, 625 pages,
weight? 1352g) but it's online price was prohibitive at ten-times the price of the
Bingham and Gansler book Perhaps there 1s some unjust ennchment going on
there as well - for the publishers or retailers if not the authors? Thank goodness
though for Amazon

| have also been watching bits of Mr Woody Harrelson over the past 2 mights in
"The People vs Larry Flynt” movie There are interesting issues of freedom of
speech In that movie -- and without drawing toc tong a bow | think there are
some resonances on the importance that there be the opporturity for different
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

views (informed of course) for submissions before the final hearing of our TV
Writers' Class Action

it seems to me that at the stage of a draft settiement agreement in class actions
generally, that the strength - shff and erect resolve to truth and justice If you wiil
-- of the adversarial system goes, well, a bit hmp as the Defense has left its fight
at the draft for the mest part There rises up though an opportunity for Class
Members such as myself to finally have a say -- though few it seems, on the
research | have done, take up such an opportunity to speak their mind in good
fath and so exercise therr nights at this final stage of judicial review

My gut still says that some of the minimum awards to Class Members will be as
low as a few hundred dollars

Jane has assured me otherwise as follows

<< If you or any member of the Aspiring Writers class have personallly (sic) been
discnminated against because of age, and submit evidence of that, | assure you
that you'll receive more than a few hundred dollars >>

Paul, somebody must be keeping tabs on the actual claims that have been
submitted to date and could have a guesstimate of how many of these will be
made out

So | raise a few reasonable questions on the statistics of the claims
(1Y How many claims do you expect from each of the 2 classes?

(2) What do you think wilf be the monetary range of awards in financial
compensation for the 2 classes-?

{3) Are Defense Counsel kept up to date on the clam statistics as they are
submitted?

I ask these questions because In the absence of grounded statistics | stick with
my gut that tells me that the awards will not make much of a menetary impact to
the benefit of iIndividual Class Members -~ though In aggregate likely wifl and
already likely has had a positive tmpact on the 1ssue of age discnmination for TV
writers in the enteriainment industry — or as Professor Martin L Levine of USC
who was quoted in the New York Times said

nttp /iwww nytimes com/2010/01/28/arts/television/28qwnte html?adxnnl=18&amp.
adxnnix=1269588153-JRYI1QELeSIgn3smt9EL Mw
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

<gxtract> Still, headiines are often what stick in people's memories, and $70
million "i1s big enough that it may atiract attention, " said Martin L Levine, a
professor of law and gerontology at the University of Southern California "The
threat of having to pay money is a strong talking point, so If some people around
the entertainment industry remind executives from time to time of the settlement,
that might change some behavior " <extract-ends>

Kind Regards,
David C Barrow
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Mon, 29 Mar 2010 13 45 40 +1100 [01 45 40 PM EST]
From Dawvid C Barrow

To Paul Sprenger

Subject RE Your inquiry about the WRiters Case

post-email-scrip?
! note the following what-happened-after inserts in the "North Country” movie

<fade-In Insert#1> The real women of the Mesab! Iron Range won their case In
court They received a modest financial settlement, but more importantly, they
got the one thing that management didn't want to give -- a sexual harassment
policy that would protect them and all the women who came after them <fade-
out insert>

<fade-in insert#2> This film 15 dedicated to the women who fought this case, to
their courage and dignity, and to a landmark wvictory that began in the North
Country and resonated around the world <fade-out insert>

Paul, are these statements just baid lies? Not remotely reflecting the facts as
you seem to put it with reference to the "North Country" movie?

In any event, | will read the Bingham and Gansler book as part of making up my
own mind from different sources In this case non-stakeholders If 1 understand
their role in coming to wnite the book which seems to have many good reviews
again by non-stakeholders This theme of non-stakeholder perspectives is
something that | find compelling -- so {e[tco] on the review of legal fees and
expenses

Kind Regards,
David C Barrow

50




SNDDO\IO\UIJBWNH

PE A DR WWWWLWLWWWWWWNRDNORAONNRNE — ——— —— — — —
PUOM—~ o0 dihwviswWl =G0~ i UWE — S\ o0~ Wbl —

David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Thu, 01 Apr 2010 23 27 44 +1100 [11 27 44 PM EST]
From David C Barrow

To Paul Sprenger, Jane Lang

Subject Draft{Only)Submission(Apnl_1st_2010)

Part(s) DavidBarrow_Draft(Only)Submission(April_1st_2010) pdf

Dear Paul and Jane,

So as not to take Class Counsel by surprise in your Fee Petition, which |
understand 1s to be filed by Apnl 5, please find attached my Draft(Only)
Submission in point-form re certain Comments and Objections to the TV Wniters'
Class Acticn Settlement Agreement

Please be advised that | will file my Full-Subrmission by April 14, 2010

With such tight-deadlines | would very much appreciate a copy of the full Fee
Petition as soon as possible — If you could please email that to me when it 1s
ready

From the postal address | have provided | am fairly easy to locate on the internet
via Goegle ete, however, | ask that you please do not telephone me unless we
first agree via email to communicate by phone At this stage, | would prefer to
keep any communication via email

Please Take Notice the attached Draft{Only) Submissicn dated April 1, 2010, 1s
not an Apnl Fools' Day prank -- especially as in my country of Australia pranks
that are perpetrated after midday invite derisory naming of the prankster as the
"April Fool" and it has just gone after 11pm here in Melbourne, Australia on
April Fools' Day

See generally http /len wikipedia org/wiki/Apnl_fools _day

+|'ve just started watching Mr Paul Newman in "The Verdict” and | felt
uncomfortable along with his character as the first-act set-up of them[the] mavie
starts with a setttement offer of $210,000 that being a number which divides
conveniently by 1/3rd  Too conveniently

[$70k[$70m] does not divide conveniently by 1/3rd so that's perhaps promising in
a Californian cosmic way]
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David C. Barrow (Class Member)
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Kind Regards,
David C Barrow
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Thu, 1 Apr 2010 16 05 05 [EDT] -0400 [07 05 05 AM EST]
From Jane Lang

To David C Barrow, Paul Sprenger

Subject RE Draft(Only)Submission{Apnl_1st_2010)

Dear David --

For reasons relating to the pace of clams processing (as you noted, the
deadlines were very tight), the court has postponed the May 5th heanng to May
14th This gives us time, among other things, to fimsh our brief about final
approvai as well as our fee request, which will now be due by Apnil 14 This will
not alter any other dates so you should file your submission by April 14 as you
were planning to do  Best wishes, Jane
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Fn, 02 Apr 2010 12 03 23 +1100[12 03 23 PM EST]
From Dawvid C Barrow

To Jane Lang

Cc Paul Sprenger

Dear Jane [cc Paul],
Thankyou for your email

Could you please advise me -- a Class Member benefiting from your fiduciary
duty of care -- at what stage and readiness of completion the Fee Petition 1s
currently in | would be very surpnised If the Fee Petition were not substantially
complete, f not fully complete, given that the original filing date was Apnl 5,
2010, and that you have only just some hours ago advised me at 4 05pm your
Washington DC time on April 1, 2010 -- and so running into a 3-day Easter public
holiday pernod - that the filing date has been extended to Apnl 14, 2010

| note In your emasl that you are silent on when you are able and wili provide the
Fee Petition information

As a matter of fiduciary duty | ask that you please provide me with the Fee
Petition in whatever form it be by 500pm on April 5, 2010, or In any event as
soon as It is completed, and so wel! before Apnl 14, 2010

Should the Fee Petition not be made available until Aprit 14, 2010, or for some
considerable delay after April 5, 2010, it 1s unacceptable that Class Members
make objections on legal fees and expenses without first having sufficient time to
review the Fee Petihion -- and indeed this delay would he grounds for a
procedural objection itse!f

Jane, | note that your email was sent on Aprl 1st and | do hope that it 1s not a
prank in the Amencan tradition which makes no reversal of foclishness after
midday, though given its content there are suggestions to the contrary | am
somewhat afeared to suggest that your email also has a potentially darker flavor,
and not in a black comedic sense, reminiscent of the tragic plot of the mowvie "In
the Name of the Father" starnng Mr Daniel Day-Lewis where a vital document
was purposely withheld for over 20 years and 1t was only when this suppressed
document was finally discovered that the 'Guildford Four' were exonerated and
released from a British prison for a gross miscarnage of justice, though the father
of Mr Day-Lewis’' character died beforehand whilst falsely impnsoned The
situation of your emaif also has a potential resonance to the movie "Philadelphia”
starring Mr Tom Hanks where a vital document subject to a statutory time limit
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

was purposely withheld to ground a false charge of incompetence on a
homosexual attorney and nevertheless was overcome with a brlliant
discnmination suit at tnal by Mr Denzel Washington

In any event the unexpected development advised lately in your email will be
raised In my comments to be filed by April 14, 2010 -- if not by my objections
therein

For the avoidance of doubt, if there could be any, and so as to state the obvious
requirement of your fiduciary duty, | ask that you please release the substance of
the motions to me 1n the Fee Petition in good time and so as soon as possible --
which is well before Apnit 14, 2010 | am sure

Further, | ask that you please advise me on what day and time you became
aware that the filng date of the Fee Petitton was extended from April § to Apnl
14, 2010 Was it at some significant elapse of time before 4 05pm April 1, 20107

Kind Regards,
David C Barrow
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Fni, 02 Apr 2010 1550 23 +1100 [03 50 23 PM EST]
From Dawid C Barrow

To Jane Lang

Cc Paul Sprenger

Subject Fwd Your Aprl 1st email

Dear Jane [cc Paul],

Re FAQ 34 on the TV Writers Counsel website "When will the final approval
hearing be held?"

hitp /www tvwriferscounsel com/guestions html#34

"A final approval hearing (also called a fairness hearing) will be held on May 5,
2010 at 11 00 a m PST before the Honorable Emilie Elias of the Superior Court
of the State of California for the County of Los Angeles The Court may
reschedule this heanng without further notice by mail The Web sites will be
updated to reflect any schedule changes related to the hearing "

I note that neither the TV Writers Counsel website nor the TV Writers Settlement
Claims Admin website have as yet been updated to reflect the rescheduled May
45th[14th] farness hearnng date advised in your Apni 1st emall to me, but
perhaps not to other Class Members

Could this rescheduled fairness heanng date of May 45th[14th] please be
updated soonest on the
websites for the benefit of all Class Members

Could you also please clanfy when Fee Petitions, Final Approval Brnef and any
other Motions of Class Counsel will be available on the websites

I wish you and your families a happy and safe Easter long-weekend break in the
United States

Without doubt you have worked hard and long on the TV Writers Class Action
and together with the awards to Class Members and the set up of the Future
Fund to benrefit-the benefit of Members, all Class Counsel shouid be fairly
compensated for your efforts over many years

Kind Regards,
David C Barrow
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Fn, 2 Apr2010 18 54 08 [EDT] -0400 [09 54 08 AM EST]
From Jane Lang

To David C Barrow

Subject RE Your Apri! 1st email

Part(s) Order postponing fairness hearing to May 14 pdf

Dawvid --

I'm just getting caught up on email and am responding to both your Apri 1 and 2
messages | was a little taken aback by your first, since | gave you a "heads up"
on the delay within a couple of hours of agreement with defense counsel (who
wanted to push it back to July!) and BEFORE the judge had even approved it |
attach the approved order which has been sent to our web master to be posted
on the web site promptly | told you about it earlier because | knew of your
concern about the date | take it from you subsequent email that you actually hold
no ill will over this, and | appreciate your good wishes for the weekend -- which |
send to you as well I'm not sure of the weather just now in Australia but we are
enjoying some lovely sprnng days here nD C

Anyway, regarding the fee petition different counsel are responsible for different
things In this case and it I1s the responsibitity of the law firm of Sprenger + Lang
(the firm Paul and | founded, but we are no longer partners or employees there -
we practice separately), it 1s not finished and must still be circulated to all co-
counsel before it sees the light of day Have no fear -- # will appear on the
website when it 1s fited -- the due date 1s now Apnl 14 The final approval bnef will
also be filed then, | believe, if my memory serves me

From what you've wniten to date, I'd say that you're more than ready to file your
comments, however you style them by Apnl 8 or 14, as the case may be
However, in hght of the postponement of the heanng, any supplemental
comments that you might file could be added to your initial filing and would be
addressed, as long as you met the inttial deadtine

| thank you very much for your acknowledgement of our ten years of hard work --
many counsel on the case put In way more time and effort than | did, but all of us
are grateful for the appreciation we have received from many clients and class
members Again, enjoy the weekend Jane
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Sat, 03 Apr2010 12 17 53 +1100 [12 17 53 PM EST)
From David C Barrow

To Jane Lang

Subject The April 14th Problem

Dear Jane,
Thankyou for your update and clanfications

As feeds the best horror genre movies our minds run wildest and most terrified
when the monster 1s not revealed And this 1s also pertinent for me as | am
bracing myself to watch the oniginal "Alien” movie this Easter weekend starring
Ms Sigourney Weaver which leverages suspense on a slow reveal of the
monster

In the TV Writers matters back on Earth, even with the kind update and
clarficattons i your email, my fundamental concerns still remain

You state that co-counsel are still working on the Fee Petition and that this will be
posted on the TV Writers websites by the Apni 14, 2010 date that it 1s required to
be court filed -- but how "by" April 14th will this be, given that Apnl 14th 15 also
the final date for Class Members to submit comments and objections to the
Settlement Agreement?

>>From what you've written to date, I'd say that you're more than ready to file
your commenis, however you style them by April 8 or 14, as the case may be
However, in light of the postponement of the hearing, any supplemental
comments that you might file could be added to your intial fiing and would be
addressed, as long as you met the initial deadline >>

| have a good feel for what | am going to say at a theoretical level and will
acknowledge and draw significantly from this source

hitp //mww cela org/matenals/AttorneyFeeQutline2 doc

Sanford Jay Rosen & Kenneth M Walczak, Reasonable Attorney's Fees in
Employment Cases (2007)

However, Jane, as you can appreciate my comments must be grounded not only
in the proposed Settlement Agreement but also by Class Counsel's Fee Petition
motion which ought {0 set out details in support of the claim for what are very
significant legal fees and expenses of up te $28,000,00000 from a
$70,000,000 00 settlement amount
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

| have no previous experience with Class Action processes either in the United
States or elsewhere but from my research to date | note that in a recent
"Bluetooth™ class achon case in the Ninth Circuit, as one example of these
happenings, that a Fee Petition can be a lengthy and compiex document

http /iwww fileden com/files/2008/5/16/1914169/motion-for-fees pdf

Objecticns to legal fees and expenses are flying ilkke Blind Freddy on a magic
carpet without access to review the detail of the Fee Petition

In the proposed consent arder for the final approval hearing to be rescheduled to
May 14, 2010 the motion states

Paragraph 3 "The postmark deadlines to submit claims, to exclude oneseif from
the Settlement, and object and comment are, respectively, Apnl 13, Apnl 8, and
April 14, 2010", and

Paragraph 7 "Class Counsel does not oppose this brief extension as it does not
prejudice the Settlement Class nor impact other deadlines "

Jane, If the Fee Petition 1s the subject of a comment or abjection by a Class
Member which 1s due to be postmarked by April 14, 2010 -- as it 15 In my case --
then it will actually prejudice the nghts of the Settlement Class and impact on the
deadline for the April 14, 2010 comments and cobjections If the Fee Petition is not
released In good time well before April 14, 2010 Again, Bind Freddy can see
this

! also don't find it credible that there should be any significant delay for Class
Counsel to settle and make avalable the Fee Petition document in the TV
Writers Class Action beyond 5 COpm Aprii 5, 2010 given that the postponement
of the May 5th hearing has only just been sought on Apnl 2nd In the absence of
approval to the—reschedule the hearing by Her Honor Judge Ehas the Fee
Petition would have been due for filing on May[Apnl] 5, 2010, and as I'm sure that
Class Counsel 1s not of the habit of midnight drafting that the Fee Petition by
reason must presently be substantially completed, if not fully completed In fact
Further, the delay I1s also not credible given that the motion for postponement
was Initiated by request from Defendant Counsel for a rescheduled date

Accordingly, | ask again that you please release the substance of the motions to
me in the Fee Pettion in good time and so as soon as possible -- which 1s well
before April 14, 2010 | am sure
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

If there 1s failure on this front then | may indeed be forced to file a supplementary
submussion (if that's even permissible), or attempt to amend my comments and
objections of the former flying-blind version {again if that's even permissible), and
| add that this will undermine my submussicn as looking disorganized Further, it
13 a neediess situation as Class Counsel can and should release the Fee Petition
well before April 14, 2010

Anyways | have a date with an "Alen” movie manster this weekend And | also
have the "Class Action" movie In reserve starmng Mr Gene Hackman and Ms
Mary Elizabeth Mastrantonio — this being [a] movie on-point for us | understand
as regards the timely discovery of vital documents

Kind Regards,
David C Barrow

60




S\DOO‘-JO’\LALWN—-

W L2 L W L ) W W W RO N N NN = = e e e e —

David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Sun, 4 Apr 2010 01 05 36 [EDT] -0400 {03 05 36 PM EST]
From Jane Lang

To David C Barrow

Subject RE The April 14th Problem

David --

You are clearly far more knowledgeable about films than | am, despite the fact
that my brother is an actor (Stephen Lang, most recently Colonel Quartch in
Avatar ) I'm afraid | can't keep up with you on that front

| can tell you, however, that I've never known a lawyer to finish a brnef more than
a couple of hours before it's due -- and I've done my fair share of court runs to
get something time-stamped by midnite when | was younger! Truly, there s
nothing nefarious or unusual about this  The bnef 1s not done and in fact has
been side-lined by the many other things that have had to take precedence --
specifically responding to literally hundreds of phone calls and emails from
clamants and class members (You are far from the only person I've been writing
and talking to) Over 1100 clams have already been filed and | could swear
we've talked to most of those folks! There are alse many on-going 1ssues 1o deal
with the defendants -- people think once you have preliminary approval, it's all
done but that's far from the truth This one has been particularly difficult because
of the number of defendants and their tenacity, even at this juncture In fact, even
if the brief were finished, we are obliged to show It to defense counsel first before
it's released

Compared to the usual comments we receive, | assure you that your views are
already far more extensive and researched | fully understand that you may wish
to amend or supplement them after you read the brief, since you will not likely
see it in advance because of the scheduling change Since you already know
that the agreement provides for a fee of 1/3, and I've told you that we will point
out that our lodestar fees collectively are approximately twice that amount, 1 think
you know the basics As for the expenses, they are what they are -- the notice
costs are high because of the demands of the expert retained in the matter and
the judge's concerns about adequate notice | expect | can get you those
numbers by the end of this week | realize that's not the focus of your comments,
but perhaps that will help

In any event, you have my word that we will support your nght to file a
supplemental statement ( In fact, Judge Elas 1s known to ask an open
courtroom “does anyone else have anything to say?" on the day of the hearing
itself so this will not even be an 1ssue with her ) The desire I1s to be inclusive,
even If we den't share your recommendations or thoughts, we have an obligation
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

to hear them and to respond So please make your intial submission on time and
note that you will supplement it after you read our brief | know it would be easier
for all of us if the brief were ready socner, and if it 1s, I'll send it to you But, given
both the amount of work going on, and the procedure we must follow with
defense counsel, it seems unlikely I'li see where things stand later in the week
and if you'd be kind enough to remind me with an email, I'll let you know what's
possible

Frankly, | consider it much in our interests to get the bnef fo you as soon as
possibie so please understand that I'm not dissembling when | say | will do my
best Jane
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Sun, 04 Apr 2010 21 08 02 +1000 [0S 08B 02 PM EST]
From David C Barrow

To Jane Lang

Subject RE The Apxil 14th Problem

Dear Jane,
Thankyou for your reply

Your brother 1s the actor Mr Stephen Lang? Who played Colonel Jessep in the
hit Broadway show "A Few Good Men" -- and Colonel Quariich in "Avatar"?
Please pass on my appreciation for his excellent work | also thought highly of
his choices (in the comedic role of Bnigadier General Hopgood in "The Men Who
Stare at Goats"

Strangely perhaps, there are some themes that resonate from the dialogue of
your brother's Colonel Quantch character that are relevant to The Apnl 14th
Problem in this Class Action so | will **interleave*™ them below to illuminate my
points

Jane, clearly all Class Counsel have a fiduciary duty to Class Members This s a
duty of utmost good faith to put the interests of Class Members before their own
Further, iIn my opinion, we are involved Iin litigation requinng a Supra-Fiduciary
duty, as Class Members are for the most part unaware of the representation of
their interests by Class Counsel and the binding nature of those actions -- and so
Class Counsel are acting without instructions from the greater part of the Class
Members

**Col Quantch You are notin Kansas anymore You are on Pandora, ladies and
gentleman Respect that fact, every second of every day You've got to obey
the rules Pandora Rules **

it is ke Mr Paul Newman's chent in "The Verdict" who ts in a coma unaware of
the fight that her lawyer 1s making in the court on her behalf, and on behalf of
other patients at risk of medical negligence, and why the Paul Newman lawyer
would be lost If he were to simply take the 1/3rd of the settlement amount in the
Act 1 set-up He had a Supra-Fiduciary duty (Pandora Rules)

>>| can tell you, however, that I've never known a lawyer to finish a brief more
than a couple of hours before it's due -- and I've done my fair share of court runs
to get something time-stamped by midnite when | was younger! Truly, there 1s

63




S\DDO'-JG\MLL»)N--

B N N N N I VN R TR T VR R TR R RS B RS SRS R N N B N e e e
PO NSO IR tN BNV —~—OLCHIAULRAR LISV IV R WN —

David C. Barrow (Class Member)
Waives Legal Privilege of this material

nothing nefanous or unusual about this  The bnef 1s not done and in fact has
been side-lined by the many other things that have had to take precedence --
In fact, even If the brief were firnshed, we are obliged to show it to defense
counsel first before it's released >>

Jane, fiing a bnef just within time 15 one thing It 15 quite ancther for Class
Counsel not to complete the brief (or say it has not substantially completed the
bnef) -- this being the Fee Petition in this case -- and then fail to make the Fee
Petition available in a timely fashion to Class Members such as myseif that
require the information therein (including the authonties on which the motion 1s
based) to inform the comments and objections of the Class Member before they,
i turn, are due to be filed on April 14, 2010

Working backwards from the Administrative Order No 4 "Clams Filing and
Evajuation Procedures"

hitp /mww tvwriterssettlementadmin com/PDF/Administrative Order No 4 WE
B pdf

Part IV B "Motion for Award of Attorneys' Fees and Expenses” states that Class
Counsel shall subrmit an application and supporting maternials for approval of
attorneys' fees and expenses previously incurred at least thirty (30) days before
the final hearing | see that this 1s why the Fee Petition filing date was April 5,
2010, being 30 days before the May 5, 2010 final heanng, and why the new filing
date 1s Apni 14th, being 30 days before the new May 14, 2010 final hearning

| also note that in Part IV B that at least (40) days before the Final Approval
hearng, Defendants' Liaison Counsel shall be afforded the opportunity to review
the content of the public partions of the Fee Petition 40 days before the onginal
May 5th final hearing would make this March 26th, 2010

Jane, were these parts of the Fee Petition released to the Defandants' Counsel
by or about March 26th, 2010? And if so, as seems highly likely, could you
please explain why those parts (at least) of the Fee Petitton have not been made
available to me following my repeated requests?

Jane, our communications on the Fee Petihon changed from me requesting that
you provide this please when it was ready, to you then urging me to review the
Fee Petition before making any comment or objections, to you now saying that
the Fee Petitions wili not be available before the April 14, 2010 deadline for my
comments and objections

**Col Quarntch You haven't got iost In the woods, have you?**
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

And | remind you of your earlier urgings as follows
>>Date Sat, 27 Mar 2010

From Jane Langl! will get you a copy of the fee petition when it's ready to be
filed | ask that you wait to see our fee petition with the case citations and back
up before making a decision on your position -- and whether it should take the
form of a comment, a verbal statement or an objection You have time to make
that decision as our bnef 1s due April 5 and shouid be ready to share the day
before Jane >>

>>Date Sat, 27 Mar 2010

From Jane LangDavid -- We do not seem to be communicating very well |
suggest, as | did previously, that you wait to see our petition before you decide
on your course of action But it's up to you You seem to have convinced
yourself >>

>>Date Sun, 28 Mar 2010

From Paul Sprenger

the motion papers, which will be on tine on april 5, explain the law and ethical
standards that apply >>

**Col Quarntch I'm starting to doubt your resolve **

Jane, here's my take on the siuation (the Scenario} your turnabout can be
explained by a sense of threat that | will raise objections based on the content of
the Fee Pettion that will cut across the personal interests of Class Counsel as
regards legal fees and expenses, and also to the paternalistic settlement of the
Class Action generally (without canng too much about comments and, In
particular, objections), and so as a tactical move Class Counsel, my own legal
representatives in the Class Action, are running down the clock by holding back
the Fee Pettion until the last day for filing on April 14, 2010, and thus depriving
me of putting on my submission materials on the best footing which are due that
same day -- with any supplements after this time creating unnecessary
impediments for me, making my submission look disorganized and which may
not even he permitted by the court at all

** Col Quaritch | can do it with minimal casualties to the indigenous We'll clear
them out with gas first It'll be humane More or less **

**Col Quantch And that's how you scatter the roaches **
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Jane, such a Scenario 1s nefarious A breach of fiduciary duty And with
sufficient will (or scrutiny) it 1s easily averted by providing the Fee Pettion on a
timely basis well before April 14, 2010 -- which I1s and has always been quite
achievable

It 1s wholly natural, if not farr or just, that there will be conflicts of interest between
Class Counsel and Class Members like this given the way that the procedures by
which the Class Action settlement are administered

In any event | will make comments on this situation In my submission

Working backwards again from the Administrative Order No 4 "Claims Filing
and Evaluation Procedures”

hitp //www tvwriterssettlementadmin com/PDF/Administrative Order No 4 WE
B pdf

In Part IV B there is that requirement that at least (40) days before the Final
Approval hearing, Defendants’ Liaison Counsel shall be afforded the opportunity
to review the content of the public portions of the Fee Petition If the new hearing
date 1s May 14, 2010, then 40 days before this date 1s April 4, 2010

Jane, can you please advise when these parts of the Fee Petition are released to
the Befandants’[Defendants'] Counsel -- and then please provide a copy of same
to me

So as to not to take you by surprise, please be advised that | will be drawing on
descriptive statistics of legal fees and expenses in class actions from the
foliowing robust empirical studies

http /fscholarship law cornell edu/clsops papers/64

Eisenberg, Theodore and Miller, Geoffrey P , "Attorneys’ Fees and Expenses in
Class Action Settlements: 1993-2008" (2009) Cornell Law Faculty Working
Papers Paper 64

http //ssrn com/abstract=456600 or doi 10 2139/ssrn 456600

Eisenberg, Theodore and Miller, Geoffrey P, Attorneys Fees in Class Action
Settlements An Empinical Study (September 24, 2003) Cornell Legal Studies
Research Paper No 04-01, and NYU, Ctr for Law and Business Research Paper
No 03-23. Avallable at SSRN

**Col Quarntch. Mask on!l**
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David C. Barrow (Class Member)
Waives Legal Privilege of this material
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Kind Regards,
David C Barrow
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Mon, 05 Apr 2010 19 56 46 +1000 [07 56 46 PM EST]
From David C Barrow

To Jane Lang

Subject RE The Apnil 14th Problem

Dear Jane,

| hape that you have had at least some time off over the Easter break

Back on the Pandora of our Class Action -- | reshape my previous email intc a
gquestion as follows

Are you saying that the Fee Petition that was due for filing by Apni 5, 2010 -- and
that was then rescheduled for filmg by Apnl 14th following a consent order
(driven by the Defendants’ Counsel) that was filed jointly on Apnl 1st and
approved by Judge Elias on April 2nd -- that the Fee Petition cannot now be
made avallable for Class Members for a period of nine(9) extra days, nght up to
the very final day now that Class Members ¢an make comments and objections
on legal fees and expenses -- even when Class Members have been requesting
access to the Fee Petition since at least March 26, 2010?

If yes, such a delay 1s not credible -- and it 1s not acting in the utmost good faith
duty required of Class Counsel

As | understand it, Defendants’ Counsel were provided with a copy of the public
portions of the Fee Petition for review on or about March 26, 2010 (40 days
before May 5, 2010) and then again | expect now on or about Apnl 4, 2010 (40
days before May 14, 2010)

Jane, if there I1s any Issue raised by Defendants' Counset as to me having a copy
of any portion of the Fee Petition befare Apnl 14, 2010, then | would be pleased
to contact Defendants' Counsel! directly to request waiver for the purpose of me
making timely comments and possible objections before my final opportunity to
do so on Apni 14, 2010

In the circumstances, as | am in potential conflict with Class Counsel on this point
and given that | do not instruct Class Counsel as a named-plaintiff, | do not see
that there 1s any bar on me communicating with Defendants' Counsel

Kind Regards,
David C Barrow
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Mon, 5 Apr 2010 09 01 58 [EDT] -0400 {11 01 58 PM EST]
From Jane Lang

To Dawid C Barrow

Subject RE The April 14th Problem

David --

| took yesterday off for the most part Anyway, | am confernng with co-counsel
about your concerns, including those responsible for the bnief, and will get back
to you Your request s on the top of my list to attend to but it may take me until
tomorrow hear back from co-counsel, so | ask for your patience Jane
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Mon, 05 Apr 2010 23 26 06 +1000 {11 26 06 PM EST]
From Dawvid C Barrow

To Jane Lang

Subject RE The Apnl 14th Problem

Heflo Jane,

>>Your request 15 on the top of my list to attend to but it may take me untl
tomorrow hear back from co-counse!, so | ask for your patience Jane>>

Yes, it being just after the Easter break for you {the Monday 1s actually a national
holday in Australia) | would be pleased for you to revert by the end of Tuesday
your time -- with news on the requested deliverables

For me this 1s a serious issue | hope it can be resolved without further drama or

movie references

Kind Regards,
David C Barrow
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Mon, 5 Apr 2010 09 39 40 [EDT] -0400 [11 39 40 PM EST)
From Jane Lang

To Dawid C Barrow

Subject RE The Apnl 14th Problem

You will be pleased to note that plaintiffs’ counsel are recommending to defense
counsel that the dates for fillng comments be extended to Apni! 23, in light of the
postponement of the hearing This will enable us to complete the brnef and give
you ample time to review it | will advise you as soon as we have this confirmed
Assuming no objection from defense counsel - and we anticipate none, aithough
we can't act unilaterally -- the extension will then be posted on the web site for all
to see Jane
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Mon, 05 Apr 201023 46 11 +1000 [11 46 11 PM EST]
From Dawid C Barrow

To Jane Lang

Subject RE The Apnl 14th Problem

Hello Jane,

Yes, that would be acceptable, If you are able to broker that consent

Kind Regards,
David C Barrow
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Tue, 6 Apr 2010 16 09 32 [EDT] 0400 [06 09 32 AM EST]
From Jane Lang

Te Dawid C Barrow

Subject Time extension for comments

Dawvid — Please note that the web site will soon have a posting confirming that the
date for filing comments or objections 1s extended to April 23 The brief will also
be posted as soon as it's filed Jane
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David C. Barrow (Class Member)
Waives Legal Privilege of this material

Date Wed, 07 Apr 2010 09 56 16 +1000 [09 56 16 AM EST]
From Dawid C Barrow

To Jane Lang

Subject Re Time extension for comments

Dear Jane,

Thankyou for your welcome update

| look forward to receiving a full-copy of the Fee Petition via email or preferably
downloading the full-copy from the TV Writers Class Action websites on or before

Apnl 14, 2010

Kind Regards,
David C Barrow
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C Benjamuin Nutley (SBN 177431)
KENDRICK & NUTLEY

1055 E Colorado Blvd , 5th Floor
Pasadena, CA 91106

Telephone 626-204-4060
Facsimile 626-204-4061

Counsel for Objector John S Keating
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APR 26 2010

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

IN RE. TV WRITERS CASES
THIS DOCUMENT RELATES TO

ALL ACTIONS

Case No BC 286836
CLASS ACTION
OBJECTION QF CLASS MEMBER JOHN S

KEATING TO PROPOSED SETTLEMENT
AND ATTORNEYS FEES REQUEST

Date May 14, 2010

Time 1'45pm

Dept 324

Judge. Honorable Emulie Ehas
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Pursuant to the Order of this Court Preliminanly Approving Class Action Settlements and
Directing Notice 1n the above-captioned case, Aspiring Television Writers Settlement Class member
John S Keating, hereby appears through his undersigned counsel and submits this objection to the
proposed settlement of this case and the attorneys’ fees requested by class counsel Mr Keating further
gives notice that he intends to appear through his designated counsel at the final approval heanng
presently Scheduled for May 14, 2010

Mr Keating’s date of birth 1s June 26, 1962 He resides at 8 Parish Pathe, Marshfield, MA
02050 Mr Keating submtted four to six treatments for reality TV shows to William Morris in January
2008, at which time he was forty-five years old Mr Keating objects to the proposed settlement as
structured, the claim form deadline, and the proposed award of attorney's fees of 33% of the $70 million
settlement fund

OBJECTIONS

A, The Time Period for Filing Claims Is Unduly Short and Inconveniently Timed, Particularly

Given the Demands and Complexity of the Claim Form

The settlement notice sets a claim filing deadline of April 13, 2010, two days before tax returns
are due, even though the final approval hearing was not to be held until May 14, 2010, and the allocation
formula was not to be disclosed until 90 days after the claims deadline Although the date for the final
approval hearing and related filings was later continued, the claims deadline remained unaffected

There 15 no rational basis for setting such an early and inconvenient claims deadline, especially
when distribution of any claim amounts will not occur until August 2010, or later  That 1s particularly
so given the length and complexity of the claim form Ob)jector Keating expected to be able to complete
his claim form 1n one day Therefore, on Apnl 13, 2010, Mr Keating began filling out his claim form
and answering all of the voluminous questions therein  Mr Keating estimates that he spent four to five
hours filling out his claim form, and that he easily could have spent three full days doing so

The claim form 1s one of the most demanding and time-consuming forms that undersigned

counsel has ever encountered 1n a class action settlement The number of attachments alone can run into
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the hundreds of pages Mr Keating’s final claim submussion totaled more than 50 pages, and he 1s not
even a professional television writer By comparison, someone with extensive work experience in the
industry could spend weeks completing the ¢claim form and gathenng records Mr Keating was able to
complete his claim form 1n time to have 1t postmarked on Apnl 14, 2010 Mr Keating’s claim form
should be accepted despite his failure to have it postmarked by April 13, and he respectfully requests that
1t be considered

He further suggests an extension of the claims deadline for other claimants, as well In most
cases, class action claim forms take less than thirty minutes to complete, and perhaps a few hours for
cases requiring documentation Instead, class members were met 1n this case with a document more
extensive and burdensome than a tax return, just two days before class members’ federal tax returns
were due  That may be nothing more than a very unfortunate coincidence, but 1t 1s one that should be
remedied by an extension of the claim deadhine, or at least the liberal acceptance of late-filed claims that
are otherwise valid

Although the number of claims received was to be posted on the website maintained by the
settlement administrator, as of this date the page dedicated to that purpose has no such information, and
merely states that “No information will be posted on this page until about Apnl 16, 2010
Nevertheless, the website does contain a copy of plaintiffs’ motion for final approval, which discloses
2,500 claimants as of Apnil 13, 2010 Motion for Final Approval at 4 14-18 That 1s not a large number
of claimants

The time commtment necessary to complete the claim form n this case 1s such that class
members faced with completing 1t have to decide whether the potential award 1s worth the investment of
time 1n gathering the information and completing the form. But, because the allocation formula in this
case has yet to be finalized, class members have no way of knowing what the potential return will be for
the mvestment of this considerable time, beyond the minimum awards set forth in the settlement. At the
very least, class members who file claims postmarked by Apnil 30, 2010, two weeks before the fairness

hearing, should have their claims included
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B. The Proposed Cy Pres Relief in this Case is Too Indefinite on the Present Record

The Settlement contains a provision for a “Fund for the Future” (“FFF”) to be used to create an
entity that will, among other things, finance networking events and projects However, the operations
and primary decisionmaking of the FFF will be guided by a single manager The settlement documents,
apart from a reference to dispute resolution, do not specify the rights of class members going forward to
monitor or weigh 1n on the conduct of the FFF and 1ts board Keating suggests that the Court require
the parties to address the 1ssue of the organization of the FFF under the Califorma Corporations Law and
the nights of class members 1n connection with its operation

As1tis, the FFF’s open-ended and vague charter could lead to serious, even 1f unintentional,
mequittes in the admnistration of the FFF Mr Keating objects to the FFF as currently configured, for
example, because it favors professional writers at the expense of aspiring wniters such as himself, who
do not live 1n the Hollywood or Tribeca areas, and therefore could not take advantage of most of the
expected networking events, or be mn the best position to access the grants and loans Thus, Mr Keating
suggests that the FFF be required to consider and address the 1ssue of the fair geographic distribution of
1ts bounty

More fundamentally, Keating asserts that the FFF should be primanly concerned with addressing
the 1ssues of known class members. Surely, what class members want most 1s an opportunity to have
their work assessed on 1ts ments, and so Mr Keating would recommend that 1t 1s appropnate that FFF
resources be directed primanly toward facilitating re-review of the existing body of work submitted by
class members, rather than being expended on feel-good networking events and grants to finance the
production of non-settlement scripts. The gravamen of this lawsuit 1s that older writers were not given a
fair shake in having their works considered Mr Keating, for example, has written some first-rate
treatments, and merely asks for the opportunity to have his treatments be given an unbiased and thorough
consideration  The claim form in this settlement requires that class members attach the actual rejected
scripts and treatments they submitted to networks or talent agencies to their Claim Forms This means

that Class Counsel and the Claims Administrator will be 1n possession of a treasure trove of creative
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work accomplished by the class members 1n this case

C. Keating Objects to Class Counsel’s Fee Request

The one-page published notice (also mailed to some class members) states that “One-third of the
Settlement will be used to pay Class Counsel’s court-approved contingent fee award ” That 1s
misteading, because 1t implies that this Court has already approved the fee request  Class members are
also told that, if they stay in the class, they may “comment on the settlement” but they are not expressly
told that they may also comment on the requested attorneys’ fees Paragraph 23 of the long-form
“mailed” Notice raises another 1ssue It states

Class Counsel will ask the Court to approve attorneys’ fees of one-third (the percentage

specified 1n the contingent retainer agreements with the named Plainti1ffs) of the

Settlement amount, including interest, or roughly $23 3 milhon

First, in a class action, a fee agreement with a named plaintiff 1s not binding on the rest of the
class or the trial court, and 1s entitled to no deference in the calculation of a proper fee (Flannery v
Prentice (2001) 26 Cal 4th 572, 590 n 17 [“In a class action, for example, wntten fee agreements with
the entire class may not be feasible and any fee agreement class attorneys have with named plaintiffs
does not bind other class members or the court ] citing Long Beach City Employees Assn, Inc v City
of Long Beach (1981) 120 Cal App 3d 950, 959 On the contrary, the existence of a fee agreement has
no effect on this Court’s fiduciary duty to the class to make an independent inquiry to ensure that any fee

awarded 15 Justified and reasonable ' Therefore, the fact that individual lead plaintiffs may have been

: See also, e g, In re UnitedHealth Group, Inc PSLRA Ling (D Mimn 2009) 643 F Supp
2d 1094, 1102

[T]he Court, not lead plamtiff and 1ts lawyers, ultimately sets class action attormeys’ fees
This 1s fully appropnate It 1s, after all, the Court, not lead plamntiff, who must protect
absent class members against excessive fees The purported fee agreement may well bind
lead plamntiff and 1ts counsel  but there 15 no reason at all why this two-party agreement
must bind hundreds of thousands of additional, absent, plamntiffs in this class action

See also In re Cavanaugh, 306 F 3d 726, 733 (9th Cir 2002) (PSLRA case) {allegedly unfavorable fee
agreement made with prospective lead counsel did not bear on representative’s adequacy because “the
court must approve the actual fees paid '], In re Leapfrog Enterprises, Inc Sec's Ling (N D Cal
September 29, 2008) No C-03-05421 RMW, at 4-6 (PSLRA case) [holding that percentage-based fee
arrangement negotiated between lead plamntiff and class counsel was not entitled to a presumption of
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induced by their counsel to sign contingency agreements for one-third of their recoveries 1s not a
Justification for imposing a one-third, or any percentage, attomey’s fee on absent class members

The fee sought and awarded 1n this case must be reasonable 1n light of the benefits conferred
upon the class At this point, the level of participation (in the form of claims) does not seem to be high,
and 1t 1s still unclear what claiming class members will recover, individually or collectively
Accordingly, Keating urges that the Court should withhold approval of any fee until the claims process
and allocation formula are determined

D. Additional Objections

1. Because the allocation formula 1s unknown at this time, 1t 1s impossible for class
members to object to 1t based upon things such as nadequate representation of adverse subclasses or
other potential unfairness to aspiring writers as opposed to the professional writer subclass Mr Keating
reserves his right to object to any proposed allocation formula at such time as 1t 1s propc;sed to the Court

2. The settlement and claim form purport to impose confidentiality upon claimants as to the
amount of their award, with a purported “liquidated damages” provision for violation There does not

seem to be a principled explanation or adequate legal justification to meet the high burden necessary to

take this unusual step

Dated Apnl 23, 2010 KENDRICK & NUTLEY

L Sy ATy

C Benjamin Nutley

Attorneys for Objecting Class Member
John S Keating

reasonableness, even though negotiated after the recovery was obtained, concluding "Whether the 20%
fee request 1s reasonable must be determined based on the work counsel has done and the results they
have achieved ]
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Howard Strong, Esq. [S.B. # 06964 1]
Law Offices of Howard Strong

P.0O. Box 570092

Tarzana, CA 91357-4031

(818) 343-4434

Attorney for Objector &
Intervener C Prada

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGELES

Inre: TV WRITERS CASES,

This Document Relates to:

Alch, et al., v Time Warner
Entertainment, Company, etal , ’
Case No. BC 268 836;

Neal, et al., v Viacom Inc. and
United Paramount, Network, et al.,
Case No. BC 268 837,

Young, et al , v DreamWorks
SKG TV LLC, Case No. BC 268
838,

Bast, et al., v. Fox, Broadcasting
Company, et al., Case No BC 268
839;

Levy,etal., v The Gersh Agency,
Inc., Case No. BC 268 840;

Edwards, et al., v. The Carsey-
Werner, Company, ct al., Case No,

BC 268 841,
. *Wynn, et al., v. National

L N N N T R i

[Assigned to the Hon. Emile H Elias for
all purposes]

Case No.: BC 268 836

(1) OBJECTIONS TO FINAL
APPROVAL OF PROPOSED
SETTLEMENT BY CLASS MEMBER
C. PRADA;

(2) NOTICE OF INTENTION OF C.
PRADA TO APPEAR AT HEARING
ON FINAL APPROVAL BY
COUNSEL,

(3) NOTICE OF INTERVENTION

BY FAX

DATE: May 14, 2010
TIME: 1:45P M.
COURTROOM. 324

Civil Central West Courthouse
600 South Commonwealth Ave
Los Angeles, CA 90005

Ob;ections to Proposed Settlement, ete.
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Broadcasting Company, Inc , etal., )
Case No. BC 268 842, )
Brooks, et al., v. William Morris )
Agency, Case No. BC 268 843; )
Brett, et al., v. The Walt Disney )
Company, et al., Case No. BC 268 )
844,

DiStefano, et al , v Columbia
TriStar Television, Inc., Case No
BC 268 845,

Eisenson, et al , v. Lucy Stille &
Associates, Inc., d/b/a Paradigm
Talent & Literary Agency, et al.,
Case No. BC 268 847,

Lang, et al., v. Shapiro-Lichtman, )
Inc., d/b/a Shapiro-Lichiman-Stein, )
Case No. BC 268 848; )

Neal, et al., v. The Endeavor )
Agency, Inc., Case No. BC 268 849;)

Kinghorn, et al., v. Universal )
Studios, Inc., et al., Case No. BC )
268 877, )

)
)
)
)
)

Moriarty, et al., v. Viacom Inc,
and Paramount, Studios, Inc., et al.,
Case No. BC 268 878;

Yanok, et al., v. Agency for the
Performing Arts, Inc., Case No. BC
268 880; )

Schwartz, et al., v. United Talent )
Agency, Inc., Case No BC 268 881, )

Shayne, et al , v. Viacom Inc and )
CBS Broadcasting, Inc., Case No. )
BC 268 882, )

Kalish, et al., v Viacom Inc,et )
al., Case No. BC 268 883. )

)

1

Objections to Proposed Settlement, etc
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THE CONFIDENTIALITY AGREEMENT DEMANDED OF CLASS
CLAIMANTS SHOULD BE STRUCK FROM ANY FINALLY APPROVED
SETTLEMENT—FULL, PUBLICALLY FILED, DISCLOSURE OF WHO GETS
WHAT UNDER SETTLEMENT SHOULD BE REQUIRED—

SUNLIGHT IS THE BEST DISINFECTANT

“Sunlight is said to be the best of disinfectants; electric light the most
efficient policeman.”
Mr Justice Louis D Brandeis, Orher People s Money (Stokes Pub ,
NY, NY. 1914) at Chapter 5, page 92,
Online at

hitp //'www law louisville edu/hbrary/collections/brandeis/node/196

“ agree not to disclose information regarding the amount of any
award | may receive in connection with this Settlement to anyone ...

Accordingly, if 1 am found to have breached this confidentiality
provision by revealing the amount of my award to an unauthorized
person or by failing to take appropriate precautions against my
attorney, tax advisor, spouse. domestic partner, or child revealing the
amount of my award, 1 shall be liable for liquidated damages to the
Defendants in the amount of the lesser of fifty thousand dollars
($50,000.00) or twenty-five percent (25%) of the net amount (after
withholding of taxes and any amounts payable to the Writers Guild-
Industry Health Fund and Producer-Writers Guild of America Pension
Plan) of my award. The liquidated damages shall be payable to

Defendants’ Liaison Counsel for distribution among Defendants.

Objections to Proposed Settlement, etc
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This is not a penalty, but reflects the parties’ best, reasonable
estimate at the time of entry into the Settlement and this Agreement
of the injury that Defendants would sustain from any such

disclosure.” [Bold & underlining in original].

From Television Wniters Settlement Fund Claim Form, headed

“Confidentality Agreement,” Section XI, page 24

There is no good reason for any confidentiality here Why shouldn’t the
sun be allowed to shine on this settlement? Why shouldn’t class members
reveal and discuss what they have received in the settlement process?

The inferential reason is clearly that the distribution of benefits will be
unfair and inequitable with certain favored persons receiving the hon’s share of

the monies.

If the disfavored class members were to discover what was awarded, who
got it, and then compare the compensation with their own they might be justly
unhappy and do something about it. Class members, purportedly deprived of
any right or ability to compare results by the in terrorem Confidentiality
Agreement will have to accept whatever is done to them with no effective way

to contest (or even know about) inequitable results.

If the class members are able to compare notes they may note injustice.

Hence the Settling Parties efforts at “confidentiality.”

The Draconian fifty thousand dollar (') penalty which, it 1s recited, “1s

not a penalty” according to the Confidentiality Agreement, is both completely

unrelated to any damages which could even arguably flow from disclosure and

Objections to Proposed Settlement, etc
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is an unenforceable penalty provision See discussion in Ridgley v Topa Thrift
& Loan Assn. (1998) 17 Cal 4th 970, 977 [Reversing Court of Appeals and
holding that the penalty at issue was unreasonable and unenforceable. Supra, at
982.].

Further, secrecy is abhorrent to the class action process and violates the
public’s right to know what transpires within its Courts. California Courts and
their proceedings are presumptively open to the public. NBC Subsidiary
(KNBC-TV), Inc v Sup. Ct (1999) 20 Cal 4th 1178, 1192,

As the Fifth Circuit discussed in a class action attorney fee award dispute
involving frantic efforts to keep things secret, a situation not so very different
from the matter at hand:

“The only justification posited for sealing the record here is to
discourage internecine fee sharing disputes among the plaintiffs’
lawyers. This is a weak and unconvincing reason for dispensing with
the public nature of our judicial proceedings. Sealing the record
protects no legitimate privacy interest that would overcome the
public's right to be informed.

“On a broad public level, fee disputes, like other litigation with
millions at stake, ought to be litigated openly. Attorneys’ fees, after
all, are not state secrets that will jeopardize national security if they
are released to the public. As the Third Circuit has noted, "[p]Jublic
confidence [in our judicial system] cannot long be maintained where
important judicial decisions are made behind closed doors and then
announced in conclusive terms to the public, with the record
supporting the court's decision sealed from public view." United

States.v. Cianfrani, 573 F.2d 835, 851 (3d Cir. 1978). From the
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perspective of class welfare, publicizing the process leading to
attorneys' fee allocation may discourage favoritism and unsavory
dealings among attorneys even as it enables the court better to
conduct oversight of the fees. “
In Re: High Sulfur Content Gasoline Products Liability
Linigation (2008, 5" Cir ) 517 F.3d 220, 230' [Bold added].

Similarly, here, from the perspective of class welfare, publicity as to who
gets what dollars and benefits with full disclosure of the process and amounts
will enable the Court to better execute its duties to the class members, including
ensuring that any settlement is fair, reasonable and adequate—which the

present, proposed settlement is riot

The Court should, it is respectfully submitted, require that a detailed,

publicly filed, report on the disposition of the class settlement funds be filed

including the names and amounts received 1n settlement and details as to how

the amounts were determined -- as well as requiring that the unlawful

Confidentiality Agreement be struck from the proposed settlement.

No Settlement Agreement which includes a confidentiality clause should

be approved.

CLASS COUNSEL SHOULD NOT BE PERMITTED TO SERVE AS LAWYER
FOR THE FUND FOR THE FUTURE—SETTLEMENT AGREEMENT NEEDS

! Califorma’s Courts have often looked to Federal authority in class action matters Linder v
Thrifty Orl Co (2000) 23 Cal 4th 429, 437
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LIMITS ON FFF LOANS AND COMPENSATION TO EMPLOYEES—NO

REAL NEED FOR FUND—MONEY BETTER DISTRIBUTED TO CLASS

MEMBERS

It is evident from the proposed Settlement Agrecment that a decision has
been made that one or more of the Provisional Class Counsel are to act as
lawyer(s) for the Fund for the Future (“FFF”’) which the Settling Parties are
eager to set up. See page 27 of the proposed Settlement Agreement which
explicitly states Class Counsel may be lawyer(s) for the FFF~—just which of the
Class Counsel 1s planning to take the position(s) is left unsaid.

First, there appears to be no need at all for the FFF  And, the governance
proposals of Settling Parties, which would pay the class member volunteer
Directors nothing and the Executive Director and lawyer(s) for the FFF large
sums is a prescription for control by the Executive Director and the lawyer(s)
who are richly rewarded for their hours while the volunteer directors get no
such reward. And, there is no real restriction on how much the Executive
Director and the lawyer(s) may pay themselves

It is respectfully submitted that explicit and exact statement of what these
folks are going to be paid out of class funds 1s needed before the proposed
settlement 1s approved, if the FFF proposal is approved at all.

Additionally, there appears to be nothing in the proposed scttlement
which would prevent financial abuses, e.g. the FFF may make loans to any class
member, in any amount, without restriction, including, apparently, the volunteer
Directors.” This is a recipe for future disaster.

Organizations such as the proposed FFF are wide-open to looting—for an

example of one such event we need look no further than the New York Times

247 (c) at page 28 of the Settlement Agreement authorizes the Board of the FFF to
give out money to any class member with no imits ~ There 1s nothing to keep 1t from all
being given to favored applicants
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of April 21, 2010: Report Describes Corruption in State-Funded Institute,
which opens with:

An obscure upstate theater group that receives far more state aid
than any of New York’s world-renowned cultural institutions is rife
with corruption, mismanagement, nepotism and possibly illegal
conduct, according to a scathing report released on Tuesday by the
state inspector general’s office. The 127-page report accuses Patricia
Snyder, the longtime artistic director of the group, the New York
State Theater Institute, of improperly using state money to ennch
herself and her family, while the institute’s board and its chairman,
David W. Morris, looked the other way or claimed ignorance.

Full article online at:
http'/fwww.nytimes.comf2010/04/21/nyregion/21theater.html2scp=2&sqg=th

eater&st=cse

Indeed, why does the FFF need to be lending out funds to class members
or providing them with social and education functions? Certainly, the Los
Angeles area is not lacking in TV and film related partics or TV and cinema
educational opportunities and classes as a glance at any of a number of film

industry publications will quickly show.

The funds would be better distributed directly to the claimant class

meimbers,

SETTLEMENT ADMINISTRATOR SHOULD BE REQUIRED TO INFORM
CLASS MEMBERS WHOSE CLAIMS ARE DENIED AS TO JUST WHAT

Objections to Proposed Settlement, etc.
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THE PURPORTED PROBLEMS ARE AND GIVE CLASS MEMBERS AN

OPPORTUNITY TO PROVIDE FURTHER INFORMATION

There appears to be no process provided for class members whose twenty
—eight page applications for benefits are insufficient to receive benefits, in the
view of those administering the settlement, to provide additional or
supplementary information when advised of any problems with their
applications.

Indeed, there appears to be no procedure to tell class members why their
applications were not granted.

This should be changed and reasonable procedures for provision of
additional informatton to grant a claim or to resolve asserted problems with a

claim should be required before the settlement 1s finally approved.
DATED: April 22,2010

Respectfully submitted,
By

% ’/ ‘Lﬁ
Howard Strong, Attorney for Objeffor &
Intervener, Claudia Prada

NOTICE OF APPROVAL APPEARANCE AT FINAL HEARING NOW SET

FOR MAY 14, 2010 & OF INTERVENTION

Claudia Prada does hereby state her intention to appear at the final
approval hearing now set for May 14, 2010 and to intervene in the instant

matter.

Respectfully submitted, 7 4

oeind) r]
By Wf% _2 1’ /_,_’_7’2‘?’7

"Howard Strong, Attorney for Objectorf‘&
Intervener, Claudia Prada
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SUPERIOR COURT OF THE STATE OF CALIFQORNIA
FCR THE COUNTY OF LOS ANGELES

I, the undersigned, am employed at the Law Offices of Howard Strong, Postal Box
570082, Tarzana, CA 91357-0092 an the County of Los Angeles
On the date kelow, I served the foregoing document(s] described as

(1) OBJECTIONS TO FINAL APPROVAL OF PROPOSED
SETTLEMENT BY CLASS MEMBER C. PRADA;

(2) NOTICE OF INTENTION OF C. PRADA TO APPEAR AT
HEARING ON FINAL APPROVAL BY COUNSEL,

(3) NOTICE OF INTERVENTION

by placing true copies thereof enclosed 1n a sealed envelope or envelopes

addressed as stated on the attached mailing last

X by placaing a true copy thereof enclesed i1n sealed envelopes addressed as

follows

CLASS COUNSEL

Claims Administrator

DEFENSE COUNSEL

Paul Sprenger

Lead Class Counsel

Sprenger Lang Foundation Butlding
1614 20th Street NW

Washington, DC 20009

TV Writers® Settlement
Claims Administrator
P O, Box 8894
Melville, NY 11747-
8894

Seth E Pierce

Defendants Liaison Counsel
Mitchell, Silberberg & Knupp LLP
11377 W Olympic Boulevard

Los Angeles, CA 90064

BY PERSONAL SERVICE

__ I delivered such envelope or envelopes by hand

BY MAIL X I deposited such envelope or envelopes i1n the United States mail at Los

Angeles, California The envelope or envelopes were malled with first class postage thereon

fully prepaid

BY EXPRESS MAIL _ I deposited such envelope or envelopes in the United States mail

at Los Angeles, California The envelope or envelopes were mailed with Express Mail postage

thereon fully prepaid and i1n an envelope provided by the United States Post Office for

Express Mail service

BY FAX__ I faxed a copy of aforesaid document to Fax # at approximately on the date

below

I declare under penalty of perjury under the laws of the United States that the above 1s true

and correct

Date April 22, 2010

H. Strong:

/





